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THE AU THORNS. 
PREFACE 



TO THE FIRST EDITION. 



The Author is at length enabled to fulfil his 
intention of giving a, second volume of a Treatise 
on Copyholds. The first, indeed, was, so far as 
he was empowered to make it, complete in itself: 
it embraced the law relative to the nature, 

CREATION,. TRANSFER, AND DESTRUCTION, OF 

COPYHOLD INTERESTS. There remainedjhow- 
ever, subjects, which he considered as. necessary 
to be treated of under the learning of copyholds, 
but which could not, with any propriety, be 
sufficiently investigated in that volume, without 
deranging the plan of the work and destroying 
the connection which he wished to preserve. 
In the present volume, therefore, he has treated, 
of the Customary Court, of Customs, of 
Freebenoh and of Curtesy, of Guardian- 
ship, of License, of Heriots, of Suit, of 
Rent, of Corporal Services, and of the 
Application of the Statute-law to 
Copyhold Property. 
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vi AUTHOR'S BBEFACE. 

• 

He has.pi?rsued the. same method in the pre* 
seat^ as he pursued in the former volume. He 
hatsr' bee® brief; and, where the subjeet per-^ 
mittted hira^ he has endeavoured to extract con- 
sistency. This he found, however, was not al-. 
ways even to be hoped for. He found reporter 
agaiast reporter, and case against case. He 
found consequences continue w^hen their causes 
had ceased. He found conclusions, which 

• • • 

justly followed * from premises which once 
existed, applied to instances in which tho&e pre- 
mises could not exist. He found arbitrary. as^ 
seitioa adopted by servility, cherished by preju- 
dice, and at iensrth matured into doctrines whose 
law could not be questioned, but whose absurd- 
itj^ was too apparent to be denied. It must not 
therefore' be wondered at, if, when so situated, 
be has, in some instances, left the law in ail it$ 
glorious uncertainty: and to such uncertainty 
must it always be subject, while we consider 
cotnni on -sense as subservient to precedent, and 
suffer the blunders of one age to be the criteria 
of right in another. 

Much still remains for investigation. Our 
laws of pro|)erty are so connected with each 
other, that some relation to the doctrine of copy- 
holds may be traced io most of them. What, 







AUTHOR'S PREFACE. vii 

however, may. be * deBoied necesfiaiy to a system 
ofeopyfaold law; which is not tfeat^ oi^inth^e 
voiumes, ibe Author must leave to those who 
have batter health, and are better caloulated for 
the undertaking, than himself. ^ 

iMuch^ too, may be expected which did not 
helong toihim to perlpmi. h has ev^n been in^ 
llmat^d to him, that the law relative to Courts^ 
LS£T wlis expected: but he must beg leave to 
say oiiceimore that he was writing on the law of 
Cop^HOiiDs; and surely the law of courts-leet 
formed no part of that law. He might as well 
have given a dissertation upon thunder, or upon 
the seat of the soul. ' He has sometimes, indeed; 
incidentally noticed the laws relative to freehold^ 
when treating of those relative to copyhold pro- 
perty ; but it was only by way of illustration, of 
because they could not be separated. 



I f 



In order to render the work more generally 
useful and more easy to be consulted, the Au- 
thor has incorporated the Index to the Cases into 
one alphabet; as he has also done with the ge- 
neral Index. 

In the conclusion of bis preface to the prece- 
ding volume, he intimated that, as the present 
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viii AUTHOR'S PREFACE. 

OQe would, in many parts, relate more immedir 
ately to local matter, the communication of any 
curious entries^ customs, &c. relative to partis 
cular manors, would be much esteemed. He 
was induced to make suck intimation from being 
sensible that such entries, &c. though immedi- 
ately of local relation, frequently illustrated the 
general law. However^ it only remains for him, 
to say, that not a^ingle communication has been 
made to him in consequence of what be theii 
said; and, therefore, he has no one to thank. 
The communicatipns which he received were 
from friends, who made them independently of 
that intimation, and towards whom be^hail re* 
tain a just sense of gratitude. 

Whatever the defects of this Treatise may be, 
the Author now commits it to the wcvrld ; con- 
scious that some pains have been taken to make 
it useful, and satisfied that they will not be 
wholly disregarded by those, the approbfition of 
whom only^ be feejs any wi§h to obtain. 



* .._ 



C a N T E N T S 



OF VOL. II. 



K. B. The Figures refer to the marginal Paginf j, 



CHAP. I, 

ar COURTS. 

Oi" jurisdiction under the feudal law, pmgeh Im 
criminal causes^ 2. (Court leet, 3.) In civil cstmeB, 4. 
T— Court-baron, ib. — Customary court, ib. Who mAy 
hold a customary-court, 6. — Parcener^,. 2*. Dow- 
res&, 7. — Grantee of the fceehoW,. ib. Where ta be 
held, a — Within the manor or honour, ib. Courts 
Iwld in the open air, Sl Undw twees, 13. In the 
gates of the city> Idw Halls, 16. .When to be heW, ig. 
Requisition to hold a cpurt, 20. . Holding A mmi in 
the night, 21. Who shall preside in the customary- 
court, 22.-^Lord pro tempore, ib. Lord sits as Chan- 
cellor, 24. Steward, 26. Under-steward, 28. — Man- 
ner of holding a gustomary-court, z6.— Notice, ib. 

Form of the notice, 29. Stile of the court, 30. Open- 
jng, of the court, 32. Suitors called, 33.r^Essoigns^ 
ib. — Homage sworn, ib. — Oath, ib.^ Pkiat% 34* 



«l|.|l WWfl 



X CONTENTS. 

[The figures ref«r to the marginal paging.] 

Form of the plaint, 35. Formedon, 36. Entry in the 
j»cr, ib. Limitation, 37.— Ejectipent, ib. -Error, how 
redressed, 38. Recoveries, 39. — Fines, ib. Present- 
ments, 42* Proclamations, 43. — Surrenders, &c. ib, — 
Minute-book, ib. — Dissolution of the court, ib. — Roils, 
ib. May be amended, 46.— -Inspected by the tenants, 
ib. Are evidence, 46. Forging rolls, 47. — Destroying 
them, ib. 

CHAP. 11. 

OF CUSTOMS. 

What, 54. Requisites of a custom, 55. — Must be 
immemorial, ib. — uninterrupted, ib. — peaceable, ib. — 
reasonable, ib. Certain, 56.— compulsory, ib. — not 
inconsistent with another custom, t6.— nor contrary to 
the prerogative, e6. — Trial, f6. Proof, 57. Evidence, 
58. Customs taken strictly, 59. Borough English, 
60. — As to collaterals, ib. — as to lineals, ib. Tenant 
dying seized, 61. Surrenderee, 62. — Cestuy que trust, 
ib. Remainder, 63. — Reversion, ib. Rent, ib. Estate 
per autre vie, 64.— Child en ventre sa mere, ib. Of 
customs running with the land, 65. 



CHAP. HI. 
OF FREEBENCH. 

What, 68. Curtesy, 70. Freebench only claimable 
by custom, 79. Does not attach till the death of the 



CONTENTS. is 

husband, 73. How defeated, 74. No freehendi of a 
trust, 7P« But freebencb i^baU be subject to a trust, 8^ 
Freebench against tbe lord by escheat, 85.-*-^r grantee 
of the freehold, 26. Widow to have tbe wbole or a 
part as her freebencb, 87* — For what estate^ifr. Free*, 
bench is a continuation of the husbatid's estate, 89.rr- 
When the widow may enter before admittance, ib. 
When not, 90. — Assignment, i^.^— Plaint, t6.**»Da« 
piages, 91. — Admission, &c. i6.— Curtesy, 92* 

CHAP. IV. 

OF GUARDIANSHIP. 

Proclamation for the heir to claim, 9Q. — Seizure on 
non-claim, ih, Quoyaque^ 97. Infant heir not bound 
by non-claim, 98.— Age of majority, ih» — Guardian in 
chivalry, 99; in socage, 100; by custom, ib. Ot co- 
pyholds without custom, 101. Under the statute 
9 Geo. for admittance, 102. Under the statute of 
Car, II. by will, 103. Duties of the guardiaii, 105. 
Forfeiture of the wardship, 10?. Revocation ot ward- 
ship, 108. Form of appointment of guardian, 109. 

CHAP. V. 
OF LICENSE. 

« 

What, 111.— Who may grant a license, ib. — Lord 
having a particular interest only, ib. Lord by wrong, 
IIS; Lord by right cannot afl'ect the freeliold except 



Xlt 



CONTENTS. 



[Tie if iMPii4tik» %» tHe imn^il ptf^tefj 

» tobifiowYi interest, 113. Steward, 117.— Th* cdN 

1 

pyfacMer must pureue bis license, ib. License on con- 
dition^ ll!h***«Licen8e to demise for life, not good, ib. 
License to a* tenant in taily 190.— -Agreement fOr K^ 
cense, ift.--^Custom in case the lord reftise license, rb. 
Terra under tr license is a common-law interest, 121, 
--HFoniie of license in court, »6.-^Out of contt, IS?. 
"MxCorenants in a lease under license, t6i-r-To M\ 
timber, I9S. 



CHAP. vr. 



OF HERIOTS. 

Nature and history of heripts, 126.— Military he-i 
riot, ib. Commuted, 127. Frequently confounde4 
with tlie relief, 128. — fVillein-heriot, ib. Whether 
originally gratuitous, ISO. Division of heriots, 131. — •_ 
Heriot-custom, ib. Heriot - service, 133. Heriot„ 
what, 138. Best animal, 159. Dead good, 142. Sum 
certain in lieu of heriot, 143. Sum certain, or best 
good or beast, ib. Sum certain if no beast, 144*^^. 
Due on whose death, ib. Tenant, 145.~Stranger, 
f6.— Tenant in fee, for life, for years, at will, ib. 
Mesne^ 146. — Disseisee, ih. Surrenderor of a co^. 
pyhold, 147. — Joint-tenants, «i, (Sole tenant, 148.) 
— Parceners, ib. Tenants in common, 149.-— Re- 
versioner, t6.— Particular tenant and remainder-men, 
ib. Person having an Interesse termini, 150« Cesltiy. 
que triist^ 161^— F«wie covert, t6.— ^Htisbaiidy ib. . Te-v 



tiaiit by the curtesy, 15£. — DoWreM, «6. Corporatk)ii» 
155* Several tenemeats, «&.— Heriot on alienatio», ib. 
Cession of the tenancy, IdS. Particular kiterest of 
freehold, 157, — of copyhold, ib. Reversion, 158. 
Alienation of part of the lands, 159. MuItipUcation 
of heriot by alienation of part, ib.; though the ori* 
ginal tenant re-purcb<')ae, 160. Extinction by purchase 
of ^he lord, tA,— «on escheat, ib. The property in an 
heriot becomes immediately vested in the lord, 16Q^^^ 
who may bring trover, &c. for it, ib. Seisure, 163,^— 
Distress, 167. — Alienation of chattels to defraud the 
lord, 168. 



CHAP. VII. 



OF SUIT. 



^ Who shall do suit in the custotnary court, and who 
^Mit,iT3^A person holding a particular interest by 
copg^ib. But not the /e^jce of a copyholder, 174.— 
Women, iJ.— Husband, ib. Curtesy, 175.— Infant, ib. 
Beir before admittance, 17S.— THie king, it.— A cor- 
poration, 25. Suit cfiftnot be done by attorney, 177*— 
fiM«%», iA.— Suit compelled under forfeiture, t6.— -by 
distress, ib% — by amerciament, ib. Dispensation of 
the forfaiture, nS.'-^Monstraverunty ib. — Replevin, ib. 
Compounding suit, «6.— Suit by tenants fn common, 
copltrcenerajaTid joint-tenants, ii# Contribution, 179. 



xW CONTENTS. 

[The figures refer to tbe marginal paging ] 

CHAP. VIII. 
OF RENT. 

Fprfeiture for non-payment, 180. — Distress, ib. — 
Lord has no remedy for arrears after parting with the 
, manor, sed qucere, 181. — Ancient rents, ib. — Rents of 
assize, z6. Action, 182. — Avowry, f-6. , 

CHAP. IX. 

OF CORPORAL SERVICES. 

Boon days, 184. — How enforced, ib. 
Fealty, see vol. i. p. 263.- 

CHAP. X. . 

OF STATUTES. 

Introductory remarks, 185. Statutes which extend 
to copyholds, 189. Statutes which do not lixtend ta 
tbem, 192. 

CONCLUSION, 197. 



CONTENTS. XV 



APPENDIX. 



I Page. 

No. I. Customs of the manor of Dymocki in 
the county of Gloucester . .227 

No. n. Customs of the manor of Yetminster 
prima^ al. Ubury Prebend, in the county of Dorset 238 

No. III. Customs of the manors of Weardale^ 
Stanhope^ Walsingham, and Sadburgh, in the 
county palatine of Durham • . 247 

No. IV. Customs of the manor of Thornbury, 
in the county of Gloucester, as confirmed by stat. 
25 Car. 2. , . . .264 

No. V. Customs of the manor of Mayjield, in 
the county of Sussex . . ' . 275 

No. VL Customs of the manor of Framjield, in 
die county of. Sussex . . ^ . . 288 

No. VII. Customs of the manor of Berkeley, to- 
gether with its branches or sub-manors of Ham» 
Alkington, Hinton, Slimbridge, Hurst, Sages, 
Cam, Cowley, Canonbury, Wotten, Forren, Ar- 
lingbam, Berkeley, and Wotten Burroughs, in. •"• 
thfe county of Gloucester . • • J S05 

No. VIII. Customs of the manors of Stepney^ 
otherwise Stebunheat/i, and Hackney, in the 
county of Middlesex, as confirmed by stat. 21 
Jac. cap. 6. .... 321 

No. IX. Customs of the manor of Cheltenham, 
and of the manor of Ashley, otherwise Charlton 
King's, in the county of Gloucester, as settled and 
confirmed by stat^ 1 Car. 1. . . . 341 



xiT CONTENTS. 

No. X. Custom as to the estate of the husband 
and wife, in the manor of Cheltenhayn^ in the 
county of Gloucester . . ' . 362 

No. XI. Customs of the manor of Dawlish^ in 
ttie county of Devon . . 350 

No. XIL Customs of the manor of Taunton 
Dtane, in the county of Somerset . 360 

No. XIIL Customs of the manor of Payns' 
wicke^ in the county of Gloucester • 962 

No. XIV. Customs of the manor of Hemel^ 
hempsGsad^ in the county of Hertford . 364 

No. XV. Customs of the manor of Marden or 
Marwardine, in the county of Hereford . 3(97 

Na XVI. Customs of the dens of Thornden, 
Iden, Lucton, Swatlington, and Badiington» in 
the manor of Glasstnbury^ m the county of Kent, 
note of . • 36B 

Na XVII. Customs of the manor of Epsom^ 
in the county of Surry, note of — of the manor of 
Richmond^ in the county of Surry, note of 
—of the manor of Lambeth, in the county of 
"^urry, note of*-H>f the manor of BetodUy^ in the 
GO«rnty of Worcester, note ofr--of the manor of 
Wivenh^e, in the county of flssex, note of . 570 



\ 




1 






• '. 



• •• 



ONr.-A.-.;. 






• • • 
. • • • 
•• • • 

• • • 



COPYHOLD 



£< • 






CHAP. I. 



OF COURTS. 

I 

According to the feudal law, every chief Ofjurisdic 

I I I J • • J- -.* \ tion under 

or lord had a jurisdiction commensurate the feudal 
with his territory. The king, as supreme '*^'' 
or chief lord, or lord paramount, had autho- 
rity over the whole realm. The alderman, 
or earl, had jurisdictioti over his county; 
and each baron, or chief, over his manor or 
Jordship: and thus was justice brought to 
the doors of every man. 

As the lord, however, was not suflfered to 
judge in his own cause, nor could exercise 

Vol. II. B 




2 COURTS. 

authority over a persoa who was the tenant 
of another chief, ifr'ajiy dispute arose be- 
tween the lord and tenant, or between the 

 • « 

tenants of difKiij'ent manors or districts, the 
cause wa&'bfodght before the tribunal im- 
inediatfij^*i[Bove, till it reached the king's 
ceuL]ncfU*'or national court-baron. 
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In crimiDii;. •* ' The jurisdiction of each lord originally 
cause*., : extended over criminal, as well as civil, 
•-'"/.' causes occurring within his manor. But, 
as the country became more settled, his 
authority became proportionably abridged. 
- Before the national courts could extend 
their influence to the more remote dis- 
tricts, inhabited by a barbarous and fero- 
cious race, they required the assistance of 
a chief who resided immediately on the 
spot where the crime was committed, and 
who possessed an actual power to' punish 
the offender: but, when the people became 
more civilized, and the jurisdiction of the 
superior courts became more acknowledged 
and obeyed, the assistance of the imme- 
[ 3 ] diate chieftain became less necessary; and 
his authority, of consequence, decreased. 

Hence we find that at a very early pe- 
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COURT?. 

nod the criminal jurisdiction was no longer 

considered as inherent in the immediate 

lord, AH courts of criminal jurisdiction 

were deemed the king^s courts; and not to 

be held by the subject without a special 

grant from the crown, or by prescription, 

which implied such grant. Hence, though 

many lords of manors are enabled at this 

day to hold courts-leet (a) within particular CourU-Ieet. 

precincts or districts, yet they do not hold 

them as lords of the manor; i. e. as being 

incidental to their particular lordships, but 

by virtue of a special charter of the king. 

And, even in their civil jurisdiction, the inmil 
lords soon began to experience much re- 
striction. They were not permitted to 



(a) As to treat of the court-leet is entirely without 
the plan of the present work, the author feels much 
plea3ure in being able to refer the reader to a pamphlet, 
in which the jurisdiction of, and proceedings in, that 
court, are treated of in a very masterly and perspicuous 
manner, entitled, " The Jurisdiction of the Court Leet: 
exemplified in the Articles which the Jury or Inquest 
for the King in that Court is charged, Sfc, to inquire 
of and present, Sfc.'' [By J. Ritson, Esq.] Printed 
for W' Clarke and Sons, London. 
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4 COURTS. 

hold pleas of personal actions where the 
debt or daniages amounted to forty shil- 
. liiTgs*: nor couW they intermeddle with 
the right of freehold of their tenants but 
by virtue of the king's writ f. 

Court-baron.. Jhe court-baron, thus restricted, was, 
however, incidental to the manor; it was 
a necessary and inseparable concomitant. 
And to the court-baron ewevy freehold te^ 
nant of the manor was, and is still, obliged 
to do suit. 

Customary Thus the court-baron was the court of 

court. 

*the frank-tenants; and in which the vil- 
lein, or base tenant, could not appear. 
' The lord, therefore, held another court for 
those persons who held of the manor by 
villein or base services, and who were de- 
pendent on his will, or claimed merely by 
custom : and which therefore took the ap- 
pellation of the villein, the base, or the cus- 
tomary court. 



* Brit. cap. 28. De Dette. Regist. 144. b. &c. 
2 Inst. 311, 312. & F. N. B. 146. 

t Gianv. lib. 12. cap. 2. Stat. 52 Hen,3. cap. 22. 
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COURTS. 

Of this court, as contradistinguished from 
the court-baron, am I now to speak : for 
with a court-baron, as a court-baron, copy- 
holders have nothing to do. The custo- 
mary court, or court ofvilleins, or, at least, 
of those who hold by villein or base tenure — 
and the court-baron, or the court of the 
freemen, or of those who hold by frank- 
tenure — have, indeed, been too generally 
confounded : though they are in their na- 
ture most' evidently distinct (6). 

The person who held by villein service 
was not the peer of him whose tenure was 
free: nor, consequently, could he owe 
suit to a court where the rights of the 
frank-tenants were cognizable. And, on 
the other hand, the freeholder could owe 
no suit to a court which could only take cog- 
nizance of rights with which he could have 
no concern. 

The customary-CQurt, however, like the 



{h) See Watk, N. Ixxxviii. and Ixxxix. to Gilb. Ten* 
p. 432-4. 
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COURTS, 

court-baron, was incident to the manor. 
[ 6 ] If there were tenants who held by vil- 
lein-services this court followed of neces- 
sity; as without this court the business of 
the latter tenants could not have been trans- 
acted. 



Who may 
hold a custo- 
inarj court. 



Parceners. 



Every person, therefore, who has a ma-r 
nor of which others hold by copy or base 
tenure (c), may, as a necessary conse- 
quence, hold a customary-court. 

Whenever a manor, therefore, becomes 
divided, at least by act of law (rf), and part 
of the copyholcj-tenants is allotted to one, 
and part to another, it should seem the cus- 



(c) For it is not necessary that there be any free" 
tenants holding of the manor: for if aU the free- 
tenancies escheat, or the lord release the tenure and 
services of all his free-tenants, yet he may hold a 
customaryi^court for his copyholders. 4 Co, 26. b. 
Melwich^s case. A quo warranto lies of a court baron. 
See Yelvert. 1 90 & 192. Rex v. Staverton, Cro. Jac, 
259* Rex V. Stanton, Guardian must hold court in 
his own name. Cro. Jac, 99» Oweny 115. 

\d) See antCy vol. l.ch. 1. p. [1 6], 






COURTS, 

* ft 

tomary 'Courts must be accordingly muUi- 
plietl (e). As one^ lord could not hold a C 7 ] 
court tor another, each must have held a * 
separate one from tlie nature of the thing; 
as the couirt must be holden by some or 
other, that the tenants be not injured. 

So if the widow of a lord be endowed Dowrew. 
of the manor, and several copyhold te- 
nements be assigned her in dower, she 
may hold a customary-court for the copy- 
holds assigned {/). 

So if the freehold of several^ or of a//, the Grantee of 
copyhold tenements of a manor be granted 1,0]^, 
or demised to a person, it is said [g] that 
the grantee may hold such court: though 



(e) In the book of Doomsday is the following entry : 
** Duo Frs: tenner: in paragio, qsq: habnit Haula:^^^^ 
Berchscire: — Terra Gisiebti de BreievHei^^Hevaford, 
«f» Mercehas Hd: Tenants in common :*-one cannot 
bold. See Dyer 9 377* &• in margin, pi. 28. 

{/) Cro. filiz. 661. Gayy. Kay* 

{g) Ibid* 662. Sir Christopher Hatton*s case cited. 
3 Lean. 109* S. C. cited. 4 Co. 26. a. and b. Mel* 
mch*s case, and Neale & Jackson. 
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the grantee of the freehold of a single copy^ 
hold cannot (A). If no court could be 
held by the grantee of several copyholds, 
at least, it might be attended with preju- 
C^l dice to the copyholders; which it would 
be wrong to suffer as a consequence of the 
lord's own act. But it seems clear that the 
grantee could no/ make a new grant oi zn 
escheated or forfeited copyhold, to be held 
hy copy again (i). 



Where to be 
held. 

Within the 
inaDor, 



A customary-court should be kept with- 
in the manor for which it is held (Ar). And 
this not only from the manifest incon- 
venience which the tenants might sustain 
from being compellable to go wherever the 
lord should be pleased to require their at- 
tendance, but from the known feudal prin- 
ciple already noticed, that a court was in- 
cident to every district, and justice brought 



[h) 4 Co. 24. b. and 25. a. Murrel k Smithy aud 
Neale & Jackson^ ubi supra. 

(i) See ante, vol. 1 . ch. 1 . p. [ 1 8]. 

(k) Co. Litt. 58. a, and see Co. Copyh. s. 31. Tr.^ 
47-8* 50. 4 Co. 24. a. Clifton & Molineux. 



..J 



COURTS. ' ^ 

home to every door ; which principle would 
be frustrated by the lord's obliging the te- 
nants to go elsewhere for justice. 

« 
If, indeed, the lord have an honour ex- or honour. 

tending over several manors, a court held 

any where within the honour may be good 

by custom (/), as to the customary tenants; [ 9 ] 

though not, perhaps, as to the free; as the 

former were more dependent upon the lord. 

But it may be held any where within the 
manor, at the pleasure of the person hold- 
ing it(m) ; unless some ancient custom re- 
quire it to be held at a certain place. 

In very ancient days, courts, whether Courts held 
for deliberation or the administration of air. 
justice, were held in the open air. And 
when we consider the number of persons 
who frequently assembled, we may well 



(/) Cro. Car. 367. Seagood v. Hone. Co. Liit. 
58. a. 4 Co. 27. a. Clifion & Molmeux. 

(m) So of a court-baron. Kitch.95.h. Co.Copyh. 
s, 31. p, 50. 
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conclude that they could not conveniently 
be held elsewhere (w). 

Thus we read in the Edda(o), that, 

" when governors were estabhshed in the 

[ 10 ] beginning, and ordered to decide whatever 

differences should arise among men, they 

assembled in the plain of Ida/' 

The Welch and Irish, and other ancient 
nations, held also their courts of justice in 
the open air: and, generally, on the slope 
of a hill. The judge took advantage of 
the eminence, and also, as we find, of the 
wind ; for we read that he very wisely sat 
with his back to it, and so opened the 
court; and the people being ranged be- 
neath him, he could both see and be seen 
more commodiously {p). 

Indeed, so prevalent was this custom 



(«) And see 1 Tj/rr. Hist. Engl. Introd. civ. cv. 

(o) Fab. vii. 

(p) See 1 fVhit. Manck.h. 1. c, 8. p. 277, &c. 4to, 
and 376. 8vo. and the authorities cited. Camd. Brit. 
Isle of Man. Spebn. Gloss, voc, Mailobergium, 
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among the Britons, that the ^^ top of a 
hill/' or " eminence/' became, at length, 
significative of a court of justice; and the 
names of several persons who had jurisdic- 
tion were allusive to it{q). And vestiges [11 ] 
of this custom remain among us to this 
day in the Moot, or Mute, or Parting Hills, 
still known in various parts of this and the 
neighbouring is)ands (r). 

In the eleventh century, we find a court 
held on Pinnenden Heath, near Maidstone 
in Kent, at which not only the men of that 
county, but of several others, were assem« 
bled on the great cause between Lanfranc^ 
Archbishop of Canterbury, and Odo, Bishop 
of Bayeux in Normandy and Earl of Kenij 
relative to several manors, &c. claimed by 
the latter; and which continued for three 
day8{«). 

And, at an earlier period, a county court 



(q) See OweiCs Welch. Diet. voc. Bre^ Brezyn, 
Breyry Crug^ &c. and Davis, voc. Breyr. 

(r) Spelm. Gloss, v. Mallobergium, ^ Whit. Manch 
viln. supr. 

(s) Vide Eadmer. 9* ^ Seld. Spicileg. 197^ 



^^i^mfwmm ii ^ w mw^r^^r^^^'-^^^^^^^l^fll^lftfr^mtm^ttm 
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is said to have been held at Eareth, in the 
same county, when Archbishop Dunstan 
swore that certain lands belonged to Christ's 
Churchy at Canterbury^ and St. Andrew's^ at 
Rochester; which oath of Dunstan, was, as 
[ 1^ ] we read, confirmed by the oaths of a thou- 
sand other persons chosen out of East and 
West Kent, Essex, Middlesex, and Sus- 
sex (/). 

And we are told that the celebrated place 
in this kingdom where the articles of Magna 
Charta w6re signed by King John, was de- 
nominated Runemed, which signified, ac- 
cording to Matthew of Westminster, pratum 
Consilii; because, in ancient times, it had 
frequently been used for holding great counr 
cils of the realm (m). 



(l) l4itmh. Peramh. Kent, 441 — 3. tit. Eareth, who 
cites the Text. iSq^.— Among the Welch we find a 
mode of trial by three hundred compurgators. See the 
Stat. I Hen. 5. C. 6. 

(u) Ipso Anno, maximus tractatus habebatur inter 
Regem & Barones, de Pace regni, inter Stanes & 
Windesoranit in Campo qui dicitur Runemed, quod ih- 
terpretatur Pratum Consilii, e6 quod ab antiquis tem- 



r 
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For the convenience of shade and shel* u&der trees, 
ter, however, assemblies were frequently 
held under trees. " Gangler demanded/* 
says the Edda, "which is the capital of 
the gods, or the sacred city ? Har answers, 
It is under the ash Ydrasil; where the 
gods assemble every day and administer 
justice (a:)'* 

The circumstance of assembling under 
trees was long prevalent among the Gothic 
nations. " The states of East Friesland,'* 
says M. Mallet (y), " so late as the thir- . 
teenth century, convened under three large 
oaks which grew near Aurich. And it is 
not more than three centuries ago,^^ he 



poribus ibi de Pace regni saepius consilia tractabantur, 
Sfc. Matth. Westm. lib. ii. fol. 73—4, Sub. An. 1215. 
And see Blackst. Introd, to the Great Charters^ pref. 
xxiii. and Squire on the Anglo-Sax, Gov. S. 60. N. 2. 

p. 173. The Saxons held councils in the open air. 

•* Sub DiOs^^ says Edgar in his Charter to Ely Abby. 
1 Tyrr. Introd. civ. 

(x) Edda. Fab. viii. 

(y) North. Antiq. vol. ii. p. 53. n. (A). 



adds, " that most of the German princes 
held their conferences under trees." 

In this kingdom also the custom pre- 
vailed: Augustine, in the time of Ethel- 
bert, summoned the British bishops to a 
[ 14 ] synod, at a place called, in Bede's time, 
Augustine's Oak[z), 

The Wapentake of Sctfre Ake, in the West 
Riding of Yorkshire, and the county of 
Berks, are supposed to have taken their 
name from remarkable oaks under which 
the inhabitants were used, in particular 
emergencies, to convene, and consult about 
public affairs (a). 

And the ingenious translator of Mallet 
inform us, that he knew of a manor in Shrop- 
shire, where the manor-court was held, at 
the time he wrote, under a very aged ash- 



(s) See 1 Tyrr. Hut. Engl. IfiO. Sub Ann. 604. 
and Cambd. Brit, jn Worcestershire, and Cilson's n. 

(a) Trans/, n. (*,") to Mall. N. A. vol. ii. p. 56. 
and Camd, in Berkshire. 
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tree; where the steward called over the co- 
pyholders and formed a jury, and then ad- 
journed the court to a neighbouring inn for 
dispatch of business [b). And a similar - 
custom is known to the author of these [15 ] 
pages to have prevailed within other manors 
in the kingdom. 

In the generality of countries, justice was in the gates 

J . . J • ^i . 1 !• of the city. 

administered in the most public manner. 
Among the Jews, the judges "satin the 
gate" of the city ; and we are told that the 
custom continues to this day in various 
parts of the East {c). 

The cgstom is alluded to by Homer, and 
appears to have prevailed at Rome. 

In our own nation we have instances of 



(b) N. (♦«♦) to vol. ii. p. 56. 

(c) See Clayt. Chron. Heb.Bib. 481. & Falc. Clim. 
b. 1. c. !iO. 8. 1. p. 112— 13. and notes. 

Dr. Shaw supposes that the court of the Gi-and 
Seignior was called the Port, from the circumstance of 
the kingS dispensing justice at the gate among the 
oriental nations. Trav. 253, and see Falc, ubi sup. 
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a similar practice. It seems alluded to, at 
least, in a law o{ Alhelsian{d). 

The constable of the castle of Dover is 
forbidden, by stat. 28 Ed. I. c. 7. to hold 
certain pleas "a la parte du chastel;^^* 
[ 16 ] which, as the author of " Observations on the 
Statutes'* very justly remarks («), should be 
translated *'a^ the gate,'^ and not "ti?i/Am'* 
it, as it is usually rendered. And the same 
learned writer gives us a passage from La 
Vie de S. Louis^ (p. 13,) wherein are men- 
tioned '• les plez de la parte (f)*^^ 



Plaints, too, were frequently heard and 
determined, and canonical purgation made, 
at the doors of our churches. Whence it 
has been conjectured, that such was the 



(d) See Seld. Tit. of Honour, part, 2. ch. 5. s. 4. 
p- 515—16, 

* And see Lojig Quinto, 127, b.* 

{e) P. 164—5. 

(/) Id France it wa* anciently the custom to pre- 
sent petitions or complaints to the king at the gate of 
his p«kce. See Mill, View of Engl Gov. b. 2. c. 3. 
p. 333. ^ 
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caiise of the porches of churches being ge^- 
jherally builded so spacious (g). 

When the gods, according to the Ice- Halls, 
landic mythology, had assembled in the 
plain of /rfa, "their first 'work/* says the 
Edda[h)y "was to build a hall; wherein [ 17 ] 
are twelve seats for themselves, besides the 
throne, which is occupied by the universal 
father/^ Vestiges of a custom similar to 
this of twelve seats being erected, whereon 
the chiefs sat in council or in the dispensa- 
tion of justice, are frequently met with in 
most of the northern nations, and even in 
this island. " Such^ in those rude ages, was 
the hall of audience ^^^ says Mallet (i) . 

Thus was the hall allotted Tor the ad- 



[g) See Jac. Diet. t. Suthiare. In the time of 
Henry the' Sixth, the south porch was, sometimes at 
least, appropriated for christenings and weddings. See 
the Will of JE/en. VI. Coil, of Roy. Wilis, 297, 4to. 
It was usual also to endow the wife at the church door; 
" ad ostium ecclesiise.'' See Litt. s» 39* & Blackst. 
Comm. vol. 2. p. 133. 

{h) Fah. vii. 

(i) Nor. Antiq. v, 2. p. 45. n. (c). 

Vol. II. C 
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ministration of justice. William the Con^^ 
queror established a court in his own hally 
fi^hich was thence denominated aula regia, 
or aula regis, and was the supreme court 
of justice in the kingdom; and in it the 
king himself, or the capitalis justiciarius 
iotius Anglia presided [k). It was for this 
court that William Rufus builded Westmin- 
ster-halL 

[ 18 ] The great men who had any particular 
jurisdiction^ held their courts also in their 
halls; which, in early days, were the most 
spacious apartments in their mansions. — 
Hence the term hall was frequently applied 
to a court-baroji (/) ^ as the word bre was 
among the Welch (m),. Hence the town- 
hall, shire-hall, &c. 

/ 

And it is observable, that in many parts 
of the kingdom, the manor, and, from those,^ 



(k) 3 BL Camm* c. 4« p. 38. 

(/) Vide Spelm. Gloss, voc. Hatigemate. And see 
antcy p. [6], note (e). The bailiff of a manor was fre- 
quently called the Uallward* 

(m) ^nfe, p.[10]. 
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Other great houses, are called " halls :^^ as; 
in other counties^ they are denominated 
" coutU^^ (n) most evidently from the court- 
baron held in them. In some they have 
the appellation of " places*^ most probably » 
from the same cause — from 'pleas being there 
held (o). 

[19] 
The court-baron was to be held from when to b« 

three weeks to three weeks (;>), or, as some 

think (9), as often as the lord chose. And 

it should seem clear, that the lord may 

hold a customary court as frequently as he 

pleases (r) , and compel the attendance of 



(n) Hence too the royal residence or palace was 
called, by way of eminence, " the court, ^^ Hence, 
as Hottoman observes, came the common saying, when 
people went to the. king^s hall or palace^ " We are 
going to court f"^ because they seldom approached 
the king but upon great occasions, and when a council 
was called. Franc. Gall. ch« x« 

(0) Vrom. piacitum. See Bottom. Frant. Gall. 

c. X, 

(p) Britt. cap. 120. 

Iq) Co. Copyh. s. 31. Tr. ^0. 3 BuUtr. 80. Bel-^ 
field V. Adams. 

(r) Supplem. to Co. Copyh. s. 3. Tr. 149. This is 
in every day's practice. The lord holds a speciail 
court whenever he chooses to call one. 

C 2 



^^iW^^*^^^^^i^^»^"^^^^"^^^"^^^"w^»'^'^^"^"^^"«»""»"" 111 I liaiii 
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his tenants who hold by villein or base s^U 

vices. 

» 

In thesupplement to Cokeys Copy holder {s)^ 
it is said that the lord is not compellable^ 
by his copyholder, to hold or call a court to 
accept a surrender. But it appears suffici*' 
ently established that he .is compellable, 
both in equity {t) and at law (u),. to hold a 
court, if the business of the copyhold-'tenant 
require it. 

[ 20 ] Previously, however, to an application 
being made to a court, either of law or 



is) S. 3. TV. 149. 

{t) Nels. Rep. in Chan. 12. Moor k dU v. Lord 
Huntingdon. Dyer, 264. a. RosweWs case. Cro. 
Jac. 368. in Fo^d v. Hoskins. Lord compellable tcf 
hold a eourt-baron. F. iV. J8. 12 D. 

(tt) By mandi^mvts. The King v* Lord Lonsdale^ 
tin. 39 G^o. 3. See 2 Fes. 396. Lord Montague v. 
Dudman. 

It is too greatly to be feared that a steward fi'e- 
quently defers holding general courts, that the tenant 
may be induced to request a special one; by which aa 
iidditional fee would be put into the pocket of the said 
honestman; 
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equity, a regular demand or requisition 
should be made by the person or per- 
sons interested, praying such court to be 
held ; which, if general, may be to this 
effect : 

" To the steward of the manor of Fair- Rcquisitioq 
hurst, in the county of ^gur^t. ^ 

*' We whose names are hereunto sub- 
scribed, being tenants of the said manor of 
Fairhurst by copy of court-roll, do request 
you to hold a general customary court, in 
and for the said manor, as soon as conve- 
niently may be : and, in the mean time, to 
do and cause to be done such matters and 
things preparatory thereto as appertain to 
your office of steward ; as well that the 
rights and customs, both on the part of the 
lord of the said manor, and of qs an4 others [ 21 ] 
the copyhold tenants thereof, may be re- 
cognized and preserved, as also for the dis- 
patch of such other business as of right 
obght to be done and executed at such ge- 
neral court, and which now appears to 
MS to render the holding of the same with 



v 
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« 

^11 convenient speed both advisable aDd 
requisite. 

A. B.^ 
Dated this day of CD. 

one thousand, &c. £. F. 

Holding a The holding of a customary court in the 

sight. night, or, at least, after the setting of the 

sun, has been adjudged good(ar); though 
no particular custom for so holding it ap- 
pears to have been alleged or relied on. 

[22 ] 

Who shall Whoever is lord pro tempore may hold a 

cuitomary- ^ court, though he b^ only a tenant at will (y): 
Jra^fWim ^^^ ®v®" ^^ ^ person who is lord by wrong. 



(jc) Moore^ 68. pi. 185. On a Sunday. See Co. 
Eni. 306. a. (3nd col.) ' 

In the manor of Kingshill in Rochford^ in the 
county ofEsseXf a court is said to be held on Wednes- 
day morning next after Michaelmas yearly, at cock- 
croiving, before it be well light, and which is denomin- 
ated the Lawless Court. See Cowell & Jacobs voc. 
Lawless Court. 

(y) See ante^ vol, 1. ch. 2. Of Grants^ p, [24], &c. 
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as by disseisin, abatement, or intrusion, 
hold a court, his ministerial acts as admis- 
sion, &c. would be ^ood ; though h\s grants 
would not be obligatory on the lord by 
right, as one person cannot grant the pro- 
perty of another person away (z). 

It is said in the Supplement to Lord Cokeys 
Copyholder (a), and in Mr. Fisher s Treatise 
on the same subject (6), that a lord cannot 
hold his court in person ; but in the Sup^ 
plement to Lord Coke^ and who was the 
author of that supplement is, I believe, not 
known (c), no authority is referred to; and 
it certainly is no authority in itself; and in 
the latter work, reference is only made to 
what was urged arguendo in a case in [ 23 ] 
Dyer (rf), and which by the way, was only to 
prove that a lord could not be his own stew^ 
ardj or, in other terms, that a person could 



(z) See ante^ vol. 1. p. [28]. [74]. [255]. 
(a) S. 3. Tr. 1 49. 
(6) C. 7. p. 48&51. 

(c) See 3 Dumf, Sf East^ 17 1. Doe d. Tarrant v. 
Hellierr 

(d) 70. b. pi. 41. in the case of Withers v. Tseham. 
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not be his own deputy [e) ; which surely 
does not require any legal authority to con- 
vince us of— since, as representation must 
necessarily exclude identity, so identy 
must necessarily exclude representation. 



Besides, it is repeatedly laid down in our 
books, that, in a customary court, the lord 
or steward is judge (/) ; now surely a per- 
son cannot be a judge in a court which he 
[ 24 ] cannot hold. But as it is acknowledged 
that the lord may be a judge in a customary 
• court, it i^hould se^m to follow of neces- 
sity, that he may hold it himself if he 
pleases. 



Lord aits a& 
cbancellor. 



But the lord has not only a legal, but an 



(e) So in Cholmelyv, Morton^ 2 Show. 180. at was 
held that a mayor, if owner ofafair^ could not he 4^ 
good steward of it. 

if) Co. Litt. 58. b. 4 Co. 26. b. 

Lord Coke, speaking of a steward, fJ2opyh. s. 45. 
Tr» 102.) says, *' he representeth the lord's person iA 
many employments : for, in the lord's absence he 
sitteth as judge in court, to punish offences," &c. 

" If a LORD in OPEN court doth grant," &c. C^it^. 
47, 
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f^quitable authority. He sits in his court 
as chancellor, and ^^ may redress matters in 
conscience, upon bill exhibited, where the 
common law will afford no remedy in the 
same kind(g')/^ 

Thus, if I surrender to^. in trust to 
raise a sum of money, and the money be 
raised, and I require him to re<>surrender to 
me, and be refuse ; I may exhibit my bill. 
On which the lord may decree against A. 
that he surrender ; and if ^. refuse, the lord 
may seize and admit me (A). 

This mode of petitioning the' lord was 
frequent in earlier days (i), when the Court [ 23 ]j 



[g) Co. Copyh. s. 44. p. 100-«1. See ante, vol. 1. 
p. [8]. & fgo]. n. (t), Watk. Inirod. to Gilb. Ten. 
xii. Moorcy 68-9* pi* 185. Co* Litt. 6o. a. And see 
2 Buhtr. 336. I P. Wm$. 330. 4 Co. 30. b. at the 
end of Shaw v. Thompson, Kitch. 82. b. 

(h) 1 Leon, 2. pi. 2. Co, Copyh,^, 44. Tr. 100, 
(i\ As matters of curiosity, copies of two '^Englishe 
Bills,"— one preferred to the steward in the time of 
ifenry the ^Eighth^ and the other to the lord t» the 
4Sd of Eiizabethy will be given at .tiie ead of this 
chapter : and for which the author is indebted to the 
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of Chancery was not so established as it is 
at present. Nor is the petition to the lord 
, by any means useless at this day : for as a 
writ of false judgment will not lie. on the 
decision of this- court (A:), it is, in some 
cases, the only remedy which the copy- 
bolder can have(^). 

Steward, Rut the lord need not hold his court 

himself, he may appoint a steward to hold 
it for him; and he need not retain such 
steward by deed ; it will be sufficient if he 
retain him by parol (m). Though, in the' 
case of the king, or in that of a corporation, 
L S6 J j^ would be proper, if not necessary, to re- 
tain him by patent or deed (n). 



inendship of the Rev. Mr. Corsellisy lord of the manor 
of JVivenkoe, and the ingenious Mr. B. Struti, of Col" 
Chester* 

(k) Moore, 68. pi. 185. Co. Litt.60. a. F. N. B. 12. 
B. Co. Copyh. s. 51. TV. 1 1 8. 

(/) See of reversing a recovery, antCy vol. I. p. [ife]. 
n. (i). 

(»i) Co. Copyh. 8. 45. TV. 104. Feoffees or trustees 
may appoint a steward. 21 Vin. 512. Trust, (Q). pi. 1. 
Stewardship cannot be granted in fee. See 2 Atk. 329. 
Thomhilly, Evans. 

(n) Co. Copyh. s. 4§. TV. 104-5. 
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And even if a person has only a reputed 
or ostensible authority as steward, though 
in reality he have no regular appointment, 
yet what he does ministerially in court 
shall never be questioned; but he ought 
to have a legal and regular authority to 
grant {o). 



But if a stranger, without the appoint- 
ment of the lord or consent of the right 
steward, or without any colour of autho- 
rity, will, of his own head, come into a 
manor and keep a court, it seems, says Lord 
Coke{p)^ that the performance of any judi- 
cial act, or the executing Of any act what- 
ever, will not be warranted, especially if 
the court be kept without warning given to 
the bailiff by precept, according to the 
custom. 

For there is a difference, as is justly ob- [ 27 ] 
served in Moore (5), between a steward who 



{0) AntCj vol. I, p. [29]; 

(P) Copyh. 8. 45. Tr. 105. 

(q) Moore f 113. in Knotoiet ▼• Luce* 
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t 

has colour but no right to hold a court, 
and a person who has neither colour nor 
right : for if one who has colour asseuible 
the tenants, and they do their services, the 
acts of such person are good : as in the 
cases of an under-steward, where the chief 
steward is dead ; or the clerk or secretary of 
the lord of the manor who holds a court 
without the contradiction or disturbance of 
the lord, though he have no patent nor ex- 
press authority from the steward ; and the 
reason is, because the tenants are not 
obliged to examine whether the authority 
of the steward be lawful or not, nor is he 
obliged to render dny account of it to them. 

So if two persons be appointed joint- 
stewards^ a court held by one only will be 
good (r) . 

[28] 

Under-stew- So a Steward may depute or authorise 

another to hold a court ; and the acts done 

in a court so holden will be as legal as if 

the court had been holden by the chief- 



(r) Knowles y. Luc€iUb% 9up. and see 19 Vin. 6C|pi. 
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steward in person*. So an under-stewafd 
may authorise another, pro hac vice, to hold 
a court for him {$). . 

When the time for holding, a general Maanerof 
court is determined on, the stewafd should customary'^ 

— court 

give public notice where and when it is to 
beheld; and issue out his precept to the 
bailiff or beadle of the manor, commanding 
him to summon the several tenants who Notice, 
owe suit, that they personally appear. 

For no forfeiture of the copyhold shall 
occur by reason of non-performance of suit, 
unless the copyholder be personally warned: 
a general notice will not be sufficient (/). 
But it should seem, -that if a copyholder r«- [ 29 ] 
sident within the manor ^ do ^ot appear or 
essoign on a gerteral notice in writing af- 
fixed to the door of the church or churchesr, 



* And the deputy may hold the court in his own 
name. 1 Lord Raym, 660. 

{s) Knowles v. Luce^ uhi sup* 1 Leon. 288. Lord 
Dacre's case. 1 SaUc, Q5. Parker v. Kett. ComtfrCs 
Rep. 83. S. C. and anie^ v. 1. p. [29-30]. 

(0 Antey V. 1. p, [330], 
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or other place of notoriety within the same 
manor (ic); and especially if the court be 
held on a certain day, by custom^ as on Mi^ 
chaelmas or Lady Day m each .year, that lie 
may be amerced for non-attendance (ir), 
though no forfeiture' can incur. 

According to the report of Tava-ner v. 
Cromwellj by Croke{y)^ four days' notice 
was held to be sufficient. But it would be 
proper to give at least ten or fourteen days; 
and, especially, if the manor be of consi* 
derable extent. 



Form of the If the court to be held be merely ar ge- 
neral customary court, the notice may be 
to the following effect : 

^ Manor of ^ " Notice is hereby given, that 
FairhurstS the next general customary 

[ 30 ] court of the right honourable Earl of 

, lord of the manor of Fairhurst afore- 



(i«) See Co. Entries^ 288. a. Tavemer v. Cromwell* 
(x) See3Bafef. 80-1. Belfieldy. Adamg. 
iy) Cro. Eliz, 353. 
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said, will be held in and for the said manor, 
in the hall of the manor-house, on Thursday^ 
the day pf next, when and « 

where the several customary tenants of the 
same manor are hereby required to do their 
accustomed suit. 

« A, B. steward/' 

Dated this day 

of 18 &c. 

Previously to the court being held, the stile of the 
steward should prepare his minute-book; 
and the first thing tOibe attended to in it is 
the stile of the court. 

The stile of the court is often inaccurately 
entered: it is not uncommon to find a cus- 
tomary court entered as a court-baron^ 
though it was previously known that no 
freeholder would nor could attend {z). 



court. 



If the court be intended merely for copy- [ 31 ] 
hold purposes, the stile should run thus: — 



{«) In ancient rolls we frequently find the entry to 



^''^^^mr^mmmfmiimp 
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» 

Manor of ^ *' A general [or special] cusi 
Fairhurst.) iomart/ court ot the right honour- 
able Earl of , lord of the 

manor of Fairhurst aforesaid, held in and 
• for the said manor, on the day 

of in the year of our lord, &c. 

before A. B. Esq. cTiief steward of the 
manor aforesaid/' 

If a court-baron be held with a cus* 
tomary court, it would be the safer way 
not to mention expressly before whom the 
several courts are held, but to state the 
persons generally; and so leave it to the 
law, which will consider the prpper busi- 
ly 39 ] ness of each court to have been transacted 
before the regular judges (a). Thus ; 



be that of " A court," generally, without more; 
sometimes, "The First Court,"— "The Second," 
&c. of the then lord. 

" Curia R. jP. C." Kitch . 53. b. 

" Prima Curia. T. F, Gen: Dm: Mancrii pd: ibm:^* 
&c. 

" Adprmam Cur.^ &c. 

(a) 1 Freem. 525. Ca. 70?. and see Watk. No. 
Ixxxix. to Gilh. Ten. 433. 
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Manor ofi " A court-baron and general 
fairhurst.} customary court of, &c. 



Present, A. B. Esq. chief steward of 

the said manor. 

E. F. I 

ry zi >^ Free-suitors: sworn. 

Or. //. I 

&C. J 

IK. 1 

L. M. I Copyhold tenants: 

sworn. 



N.O. 

&c. 



Q.R. Beadle, &c.^ 



When the steward takes his seat, the Opening of 
bailiff is to announce that the court is sit* 
ting, and enjoin silence. He then must 
make the usual. proclamation, requiring all 
persons who owe suit to appear or make 
essoign. 

[ SS ] 

The names of the suitors are then to be suiton 
called over ; and their appearance, Essoign, 
or non-appearance, recorded. 

Vol. II. B 
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To make Easqign is to justify the &od- 
attendance of the person owing-suit, by al* 
leging some escuse, as that he is ill, &c. 
and this £»$oig» may, from the very nature 
of the thing, be made by attorney (6). 

B«niage The Buitors (c) who appear, should then 



(WWII. 



be sworn on the homage. The foreman 
should be £rst chosen, and sworn: and the 
oath may be thus : 

}tib. »< You, A. B. as foreman of this homage, 

shall truly present all such matters and 
things as are presentable at this court, as 
the same are already known to you, or, 
during the sitting of this court, shall come 
to your knowledge. You shall present no- 
thing out of malice, nor conceal any thing 
[ M ] from favour or affection ; but, in all things, 
present the truth, the whole truth, and no- 
thing but the truth, according to your in- 
formation and belief. So help you God." 



if>\ 1 Zmh. 104. Sir /. BrmuuMt nue. 

(c) Wbo an saiton, &c. See pott. ch. ?. Of Suit. 
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\ 



Then swear the others, by two #r three 
at a time, according to the number present. 

" You, and each of you, shall," &c. as 
before. 

If any suitor being present refuse to be 
sworn on the homage, it will be a forfeiture 
of his copyhold ipso facto (rf). 



{d) Co. Copyh.s. 57- Tr. 132. 

If a Quaker 9 however, refuse to be swoni, merely on 
account of the oath^ it should seem that equity would 
prevent a forfeiture. See anie^ vol, \ . p. [353]. But 
if there be not a sufficient number of suitors present to 
mal^e an homage, as required by the custom of th« 
manor, his affirmation may be taken ; and if he refuse 
his affirmation, he would not, I think, be entitled to 
tbte protection of the court. There must be 12 copy- 
hold tenants to try issues. , See Kitch. 113. b. 114. a. 
Cro. Cur. 259. Harg. N. (3). to Co. lAtt. 155. a. It 
should seem that there must be at least l6 copyhold te- 
nants, besides tenant and demandant^ &^. in order to 
proceed on a plaint in nature of a writ of right, in the 
customary court, by inquest in place of the grdud as- 
size : as there must be four elisors and 12 others. But 
qu* as the elisors choose fVotn f Aem^e/veiand others. See 
3 BL Append, vi. Kitchen says, ( 113. b.) <« that the 
copyholder may sue in Chancery, or bring trespass 
where there are not 12 homagers. 
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Plainti. Wh^n the homsl8:e are sworn, let procla* 

matioii be made tor those who have plaints 
to. enter them. 

C 85 ]^ Copyholders shall neither plead nor be 
impleaded for the tenements whirh they 
hold by copy, by the king's writ ; but shall 
liave their plaints in the nature of the seve 
rar actions at common law (^). 




r - 



If, however,, any dispute arise between 
lord and tenant, it must,, of necessity, be 
referred to the courts above; as the lord 
• must not be both party and judge (/)• 

Form of the The plaint in the customary court is thus 
P^***^^' entered : " A. B. complains against C. D. 

of a plea of. land, to wit, of one messuage, 
forty acres of land, &c. with the appurte- 
nances;, and makes protestation to follow ' 



(e) F. N.B.12 B. LiU. s. 76. Kitch. 113. b. Li- 
cense. See F. N. B. 2 F. (but Dote, this in F. iV. B^. 
is of freehold.) 

(/) See I Salk. 56. Bakm- v. Wich^,^ ibi<L 18$. 
Brittle v. Dade, aad antey p. [l*2*] ^ 



courts: s? 

bis plaint in the nature of the kin^s writ 
of assize of Martdancesior^ at tlie common- 
law ;" or " of an assize of Novel Disseisin;*^ 
or " Formedon \\\ Descender at the common C 36 3 
law V or in the nature of any other writ, 

Pledges to prosecute; 
John Doe and iiichard Roe* 



[g] Litt. s. 76. Co. Cop'/L 8. 51. TV. 118. 
As a writ of entry e^i ie post. Moore^ 68. p/, 185. in 
the per. Co. Copyh. s. 4i. Tr. ()1. So before the sta- 
tute 3-i Hen. 8. c. 28. in the nature of a aii in vitd^ 
Dyevy "i^A. a, pi. 38. RoswelFs case.. But it has been 
said that that statute extends to capyho'ds ; (Cro. Car, 
43.) and, if so, a plaint in the nature of a cm in vitn is 
becomt* unnecessary. See Watk. GUb. Ten. 109. and 
pojf. ch. X. 

In the nature of a writ of Dower. 4 Co. 30. b, 
Shaw. & Thompson. Or of a writ of Aiel. 2 Freem. 
106. Knight V. Adamson. But quare whether a 
plaint in the nature of a writ of Mvrtdancestor ever lay 
of copyholds. See Watk. GUb. Ten. 287. N, z. Plaint 
in nature of a writ of rii^ht. See 3 Leon, 99* Ca, 
142. And make protestation to sue in the nature of 
assize uiortdancestor. Old N. B. I6. b. Fitzh, 
says [N. B. 12. B. ) that the copyholder may sue in the 
nature of what writ he will. Same process as at com- 
ibon law. Kich. 113. b*. Not force. See 3 L^on. 99. 
Ca. 1 42. Trial on a plaint in nature of a writ of right. If 
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Fonuikm, 
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But if a donee in tail bring a plaint in tbe^ 
nature of a Formedon^ he ought to count of 
the gift made by the copyholder who sur- 
rendered, and not by the lord ; for the lord 
16 only an instrument of conveyance; and 
nothing passes from him (A). 



In the per. 



So if a plaint in the nature of a writ of 
entry in the per be brought, it shall be sup- 



in a court haron the mise be joined to be tried by 
the grand assize, prohibition shall go. See F. N, B. 
4. E. Copyholders being originally villeins, could not 
be knights, and consequently the mise could not be 
joined in customary courts on the grand assize. Jury 
in place of the grand assize. See Dyer, 1 U . b. pi. 41 . 
Stafford's case, and TV. 7. Ed. 3. pi. 65. f. 65. a. 
(Per assent of parties.) Cruise on ftnes, 95. Rob. 
Gaveik. 25^-5. Four men not knights. Htzh. Ahr^ 
Droit. 51. & Tr. 7 Ed. 3. pi. 6S. It seems, there- 
fore, that trial may be in a customary court by the te- 
nants^ in nature of a grand assize, by consent of par- 
ties. See Tr. 7 Ed. 3. pi. 65. and F. Ahr. Droit. 51. 
The champion was to be a freeman. See Bro. Bat" 
tailcy 8. 2 Ifist. 247. But tiere the parties were free. 
No battle if there could be no assize. See 21 Vin. 31. 
Tnah (K, 2.) pi. 7. . 

{b) Cro.EHz.36l. Paulter y. Comhill k at. And 
fee 3 Co. 8, 9. 4 Co. 22. a. 23. 
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yosed in the per by the copyholder, and not C ^ ] 
by the lord (i). 

But plaints in the customary court must Limiution. 
be brought within the time prescribed in 
the statutes of limitatious for bringing the 
several writs at common law (k). 

If a copyholder make a lease of bis co* Ejecttpent. 
pyhold, either by deed or parol, and that 
whether with license or without (/), and his 
lessee be ousted, an ejectment will lie in 
the common law courts ; because the lease 
is a common law, and not a copyhold in* 
teres t (m). 

But it is said that such lessee may be sued 
by plaint in the lord's court for waste done 



(i) Co. Copyk. s. 41. TV. 9f • 

(A;) See Bro. Limit, pi. 2. Moore, 411. Shaw ¥. 
Thompson. GUh. Ten, 178. I Vem. 195. U^ord 
y. Coward. 2 Freem. 106. Knight r. Adamson; & 
Com. Dig. Temps. {G. 1.) 

(/) See Watk. No. xcii. to Gi!b. Ten. 436. 
{m) 1 Lean. 328. Cole v. JTan. Cro. £/a. 294. 
S. C. C^. Copifh, 8. 6U Tr. 1 19» 1^0* 
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I 
[ 38 ] by him to the premises demised (n). Yet 

quiBre as to this, as the lessee is not a copy- 

holder. 

As an ejectment will not lie after twenty 
years, if the copyholder has been more than 
that period out of possession, he must still, 
therefore, in order to try his title, have re- 
course to his plaint in the nature of the se- 
veral real writs at the common law. 

Error, How jf ^n erroneous decision be made in the 

redressed. 

customary court, the party grieved shall not 
have a writ of false-judgment, but must sue 
to the lord by petition (o). 

Though it has been laid down, that if an 
erroneous judgment be given in such court 
on a plaint in the nature of a Formedon^ a 
bill may be exhibited in Chancery in the 
nature of a false judgmeiit to reverse it{p). 
[ 39 ] And in the case of Ash v. Rogle and the 



[n] Co. Copyh. s, 51. Tr. 119. Kick. 84. b. 
(o) See ante^ p. [24-5]. 

(p) 1 Roll. Ahr. 373. Ckancerie (M) pi. 9. Patte* 
shalVs case. And see 1 P. Wms, 330. & LanCi <>8. 



tr 
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ft 

I>e^n and Chapter of St. PauPs{r), the ^ 
Lord Chancellor said '* If there had been an 
error in any adversary proceedings in 
the lord's court, this court would have 
ordered the lord to proceed and examine 
it.'* Though he dismissed a bill praying 
relief against a common recovery suffered in 
a customary court, though the errors were 
apparent, and his i^ismissal was affirmed in 
the Lords («)• 

We have repeatedly noticed, that reco- Recoreriet. 
varies are frequently suffered in the cus- 
tomary court (/) ; but fines are seldom ie- Fiaet. 
vied in them. And yet it would seem that 
a person permitted to sue out his plaint and 
proceed to judgment, might also be suffered 
to compromise his suit (i/) ; for it is not es- [ 40 ] 
sential to the efficacy of a fine, that it be le- 
vied in a Court of Record fx J. 



(r) I Fem. 367. 

(s) Show. P. C. 67. Smith & Ux. v. Dean and 
' Chapter of St. Paul's flnd Rogle. 
' {t) See the manner of sufFering them, ante, vol. 1. 
p. [I6l.5{]. 

(u) See Hargrove's "So. 1. to Co. Litt. IS I. a. 

{x) 1 Salk. 340, Hunt v. Boume.'^Com. Rep. 93. 
134, &c. S. C. 



w 
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^ In the report of the case of Hvnt ftnd 
. Bourne^ by Salketd{9f)^ it is said, that the 
18th Edward I. ^^ was made to rectify a 
mistake (a), viz. that fines were leviable in 
inferior courts upon bills or plaints, which 
now cannot be, either by grant or custom, 
by reaaon of the negative words of that sta- 
tute/' But it is observable, that neither 
the statute of the 18th Bdw. l. (b) nor that 
of the 27th Edw. 1. (c), nor even the Second 
Institute (cf) speaks of fines levied *^ in infe' 
£ 41 ] rior courts^^^ but only in those of the king{e) : 



iy) l^i sup* Bat Comyns g^veti the assertioQ about 
to be noticed to Powellj J. only. (Rep. 196.) And ia 
Lord HoWs own statement of his argument, which th|? 
author has seen, and which is stilt extant in his lord- 
ship's hand-writingy no such assertion appears to have 
been made by Lord HoU at least* 

(a) See 2 In$t, 513. 

(b) Stat* 4. Modus levandi Fines. 

(c) Stat. 1. c. 1. De Flnihus ievatis. 
{d) 513. 

{e) ** Et fait assawAr qe Ordre le Ley tte n^e 
mie qe finede aecorde soit lete en La Courtb lc Roi 
saunz Brief, Original,*^ &c. IS Ed. 1. 

** Quia Fines in Cukia vostoa lsvati/* &c. 
97 Ed. U 

Without an original writ, indeed, there can be nci 



I*  • 
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aiid it is acknowledged in Hunt and Bourne 

that the statute D& modo ievandijfines, does ^ * 

no< extend to courts in ancient demesne. 

Should a fine, however, be levied in a 
customary court, it would not bar an estate 
tafl(/) any more than a fine levied in a 
court of ancient demesne would be a bar (g*), 
as it would not be within the statute of the 
4th of Henry the Seventh. And such, per- 
haps,"}s the reason, why the levying fines [ 49 J 
in a customary court is now disused. 
Though it is supposed in Cruise [h)^ that a 
fine levied in a customary court may be 
a bar to an entail by special custom. 



suit depending in the King's Courtf and, of conse* 
quence, no compromise or ** final accord" of such suit; 
as a suit cannot be compromised before it exist. But 
a suit in a customary court is founded upon a plaint^ as 
much as a suit in the King^s Court is founded upon a 
''writ original,** and it it should, therefore, seem that 
it may be equally compromised or accorded. See 
3 Blackst. Comm. ch. IS. p. 27^-3. 

(/) Cruhew Fines, 176. J 92. 

{g) Hunt k, Bourne, ubi sup. 

(A) Cruise on Fines, 175. 19'i^ 



4* 



PrfflenU 
meoU. 



When the several plaints are entered 
and disposed of, the homajge areto make their 
presentments; as, that since the last court 
A. B. died, seized of a certain copyhold te- 
nement, and that C B. is the next enti- 
tled (i) ; or that E. F.' had surrendered out 
of court (A); or that G. H. had been con- 
victed of felony, &c. whereby his copyhold 
became forfeited (/) ; or the like. 



[43] 

Proclama- 
tions. 



And if a copyholder be sworn on the ho- 
mage, and wilfully refuse to present, on 
sufficient evidence being given, he shall for- 
feit his copyhold ipso facto (m). 

On the different facts being presented, 
the regular consequent proclamations must 
be made, as for the next heir, or person 
having right to the tenements of which 
A. B. died seized; or the person to whose 



(t) See ante, vol. i. p. [932]. 

(k) See ante, vol. i. p. [7!>]. [82]. 

{/) See. ante, vol. i. p. [346], &c. 

(m) Co. Copyh, s. 67. Tr. 132. 3 Leon. 109- " 
Sir Christopher Hatton's case, cited as so adjudged ; 
and ani<?, vol. i. p. [330]. 



-^ 
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use C. D. had surrenrtered celhain other te- 
nementSy &c. to come tn and b\ admitted, 
&c. («). , 

Surrenders are then taken : admis&ions surrenden, 
and grants made; licenses given, &c. T^e *^ 
\frhole proceedings being noted by the stewV 
ard in his minute-book, which both the Minutebook. 
steward and homage should sign for the ^ 
satisfaction and safety of all parties*. The DissoUitioa 
court is then dissolved by formal procia- ^ ® *''*"' * 
mation. 

As soon as conveniently may be after the RolU, 
dissolution .of the cowrt, the proceedings 
are to be entered at length upon the court- 
rolls of the manor, by a copy of which the 
tenant is to hold. 

And Calthorpe (o) goes so far as to say, 
that if the lord in open court doth grant co- 
pyhold land, and the steward make no entry r 44-1 
thereof in the court-roll, it is not good, 



 (n) See ante^ vol. i. p. [23 1], &c. 
* See 2 Blackst/Hep. IO6I-2. FoMriv. Hemmett. 
(0) Reading^iy AT. ^.> ' 
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though it bfn<6ver so publicly done; and do 
coUateral^oof can make it so. 

Bq/ though there must of necessity, be 
an ^try on the court-roU before there can 
bra coptf of that entry, yet, if a grant be 
inade, either in or out of court, and not en- 
tered, there can be no doubt but that the 
regular entry may be compelled. 

It is acknowledged, however, by Cal- 
ihorpe{p), that though there must be an 
entry on the roll, yet it is not of necessity 
that there be a copy of that entry actually 
made; for if the tenant have np copy, or if 
he lose it, yet the roll is sufficient title for 
his copyhold *. 



(/>) Readings^ 47. 

* [A surrender and admittance to a copyhold may 
be proved by the original entries on the court roUs> 
without shewing a copy stamped, as required by Stat. 
48 Geo. 3. cap. 149. l6 East^ 208. Doe 6. Benning'- 
ton V. Hall, And per Lord Etlenborough, C J. 
{cur. assent.) It is not necessary for the tenant to pro- 
duce his copy, if he chooses to risk the evfdcnce of his 
title in not taking a copy. — — How can a copy be evi- 
dence unless the original be eTidenee ? Ibid* 209.5 



T 
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' If the roll be tost, itseemS) uys the last- 
quoted writer (9), that by proof b^ can make 
it good*. And as surrenders made out of 
court are generally kept by the lord, or the [ 45 ] 
stewards who are often changed, they may 
frequently be lost without any fault or neg* 
ligence of the party, so they may, on cer- 
tain considerations, be presumed or sup- 
plied, when they do not appear upon the 
rplls {r). 

The rolls, 'being not of record, are no Maybe 
estoppel; and, therefore, if an erroneous 
entry be made, they may be amended (&•)• 



(f) Retidingi, 47« 
* See I Keh. 567. pi. 14« Snow v. Cutler & Stam- 

m 

ieffi as to a recovery, the roll being lost. 

(r) See 1 Vera. 195. Lyford v. Coward. 2 Freem. 
106. Knight V. Adumson* * 

80 the steward^s draft of admittance was held by 
ffo/l, C. J. to be good eyidence. 1 Lord Raym. 735. 
Where the admission of a c6pyholder is of thirty years 
standing, a copy of sach admission may be read in evi- 
dence ; and not necessary it should be signed »by the 
steward of the court. Per Ijord Hardwicke, ^ AtL 44» 
Deunmui Ck. ^fEly-v. Sir S. Stewart. 
- [$) See ante, vol. i. p. [89j. & 1 Leon. 2by. Burgess 
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And it was held, by Lord Hardwicke, m 
th^ case of Car v. Ellison (/), that, though 
the declaration of the uses of a surrender 
was not inserted in the court-rolls, but only 
indorsed on such surrender by the steward, 
it was enough. 

iDipected by Jf there be any cause or proceeding in- 

the tenants. , v i n \ 

stituted(u) by one tenant of the manor 

[ 46 ] against another (w), or by a tenant against 

the lord(;r), the courts both of law(y) and 




V. Foster. Ca. T. FincK 254. Br end v. Brend. 2 Venu 
98. Toufers v. Moore & ibid. 547. Hill Sf Ux. v. W^^ 

gett. •. 

(t) 3 At^. 73. 

(«) 7 Durhf. ^ JSast, 746. The King v. Allgood. 
[But vid^ infra, p. [46],. note (a).] 

(«?) « Vef. 578. Anon. 2 J. Blackst. Rep. 106l. 
Folkard V. Hemei ^ aV. 12 rfn.'l46. Evhience (F. b.) 
pi. 8. • • . • ' 

(x) 2 Ves. 621. Anon. 2 J. Blackst. Rep. 1050. 
Addington v. Clode. If the tenant claims the lands 
as freehold, he shall not mspecf.^ft an action brought 
against him by the lord who claims the lands as copy* 
hold, ^ee 1 fVils. 104. Smifhr. Davies. Lord can- 
not* deny the copyholder access to the rolls. Dyer, 
264. a. p/. 38. margin!* S/acyV tase, JLafcA. 182. 

(i^) 3 Durnf. ^ East, 141. The Kingy: Shelley. 



douRts. . 4b' 

« 

Equity [z) will order that the tenant be per- 
mitted to inspect and take copies of the 
court-rolls, paying the accustomed fees (a); 
dtid cotnpel the person in whose hands 
they are, though he be not the lord or stew- 
ard, but a stranger (6), to produce them at 
a trial. 

^ ^ • 

For though the court-rolls are not mat- Are evidence, 
ters of record, so as to estop the parties from 
giving the truth of the facts in evidence, 



{z) Siee the books cited in 6 Fin. 1 83. Copyk, (Y; d.) 
^ Ves, 578* 621. Dispute between the lords of two 
maqons^a court of equity^ (but not of law,) will compel 
inspection. See 2 Ves.. 621. 

(a) Fvitek^M Rep, 249* Draper v. Zouch. [A person 
ffho has 9. prima /acU title to' a copyhold, is entitled to 
inspect the court rolls, and take copies of them so far 
aa idates to the copyhold claimed » though no cause be 
^pending for it at the time : ai}d unless such inspec 
tion, &c. be granted, a mandamus will issue. 10 Eoit, 
235. the King t. Lucas.} 

lb) 2 Ves. 578< See the case of Mott v. Buxton. 
7 Ves.Jun* 201. as to compelling the steward appointed 
by trustees to deliver rolls to one appointed by testa- 
mentary guardians; 

Vol. II. £ 
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yet they are in themselves evidence, pnma 
faciey and entitled to credit (c). 
[47] 
Forging rolli. If a copy holder forge a customary to the 

injury of the lord, it- will be a forfeiture of 
his copyhold (rf), 

fieftroying And if the steward shew a court-roll to a 

tbem. 

copyholder, to prove that the land is holden 
by copy, and the copyholder tear the court- 
roll in pieces, alleging his lands to be free» 
he shall forfeit his lands so held by copy (e)^ 



\c) BuU. Nisi Prius, 247. 5 Dumf, Sf Easty 96. 
Soe d, Behee v. Parker ^ and see 12 Vin. Abr. 105. & 
214. Evid. (A. b. 38). (T. b. 34^ Latch 182. SHh 
cy*s case. Recital of a will in the copy of admittance^ 
evidence against the lord or a stranger, bu6 not against 
the heir* 1 Lord Raym. 735. anon. [See also as to 
tariations in the entries not necessarily contradictory, 
10 East^ 520. Doe d. Askew v. Askew ; and imfira^ 
p. [89l note (t).] 

(d) Ante, vol. 1. p^ (334]. and see JDyer, 322. b. 
pi. 1. Taverner^scdse, 

{e) Ibid. 333. 
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No. I. 

in temp. Hen. VIII. [ 48 3 

Master Steward I beseke you only by 
peticion as to be so good to me you' poore 
Oratou' Wyllm Albert and Jone my Wife 
as to charge you' Tennaunts being here of 
my lords corte of Wivenho for to loke out 
the ryght eyer of the Tenament cavled the 
hartshorne w* th appertennaces lying w' in 
the sayd parryshe aforesayd and so that 
they maye she we and to sett in the sayd 
ryght eyer be the vertu of ther othe (and yf 
you do so mytche for me vnto my poore 
Ablilyte I shall se you rewardid) And yf 
that I am not Abyll to do you pleasure in 
nothyng that I can do y* I shalbe Bounde 
to praye for you' most psperous wellfare and 
Jyfe the whyche I praye God presarve and 
long to continewe vnto hys blessyd pleasure 
Amen • 

B 9 
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No. II. 



[49] 



Sarah Purdue Englishe Bill ex' 
hibited 8" Octob. a". 43. Elix. 



To the right Worshipful! Robert Townsend 
Esquyer Lord of the Manno' of Wy ven- 
hoe in the County of Essex. 

Humbly 9howeth ynto yo' worship yo' 
poore and dayly oratrix Sara Purdewe of 
Wy venhoe in the said County That whereas 
Willm Purdewe deceased Grandfather vnt : 
yo' said Oratrix about XL or L yeres pasj 
was lawfully seised in his demesne as of 
ffee at the will of the Lord according to the 
Custome of the said Manno' of & in one 
Messuage or tente & certayne lands me- 
dowes & pastures called Thurstons & of & 
in one 9ther Messuage or Tente & certayne 
lands called Scarletts And the said Willm 
Purdewe so being seised of the p'^misses 
about the tyme aforesaid made (/) his last 



(/) In the original, the words "a surrender, thereof 
according to the custome of the said manno' to the use 
of his last will and testam^ and about that tyme als^ 
made," are struck through with a pen. 
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Will in wryteing & therby did devyse the [ 50 1 

said lands & tente called Thurstons to one 

Richard Purdewe one of his younger sonnes 

vpon condicon that he shold truly pay vnto* 

Margaret Chapman his daughter for her 

advancement in marriage the some of six 

powndes & also to the Church of Wyven- 

hoe three powndes And did by the same 

Will give vnto one Johane Quicksley his 

daughter the other lands ,& tents called 

Scarletts upon ('ondicon that she should 

pay vnto Alice Curtis his daughter the 

some of fyve pownds as by the said will doth 

and may appere. And afterwards the said 

Richard and Johane were admitted to the 

p^misses & did enter into the same accord- 

ingly But so it is if it may please you^ 

Worship that although there were a Will 

^ made to the purposes aforesaid Yet the 

truth is & so you' said Oratrix doubteth not 

but she shall be able sufficiently to pve that 

there was no good and sufficient surrender 

made of the p^misses to the vse of the said 

Will according to the Custome of the said 

Manno' And further saith that the. truth 

» 

is also, that if any such Surrender was made 
yet that the said sevall somes of money nor 
any of them were truly paid to the parties [ 51 ] 



^'^'mmm 
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aforesaid according to the true intent and 
meaninge of the said Will by reason whereof 
all the said lands & tents & the right title 
& interest thereof did discend & come & of 
right doe apptayne & belonge vnto you' 
said poore Oratrix that is to say as daugb* 
ter & sole heyre to James Purdewes onne 
& heyre of the said Wilhn Purdewe And 
so it is also if it may please you'^ Worship 
that since the death of the said Willm and 
James all the copy es wry teings & evidences 
concerning the p^misses by some indirect 
meanes are lately come to the hands & pos-> 
sessions of one Thomas ffraunces Moyses 
Lock & Margaret his^ Wyfe who by colo' of 
haveing the same have lately vnlawfuUy 
entred into the p'misses & contryved secret 
estates thereof to be made to themselves & 
others to their vse. And although it is 
comonly reported ^ veiry well & notori* 
ously knowne as well amongst most of you^ 
worships auncient tenants there as to the 
parties them selves that the p'misses do of 
right belong unto you' said Oratrix as afore- 
said & not vnto the said Thomas Moises & 
' [ 58 ] Margaret And that therevpon yo' said 
Oratrix both by her self and her frend^ 
bathe gently requyred them to deliv' her 
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tfae said evidences and to yeld vnt her quiet 
possession of the p*misses according to her 
iust tytle thervnto yet the same to doe 
they have vtterly refused & yet doe deny 
the same against all right equity & con- 
science. In consideration whereof & for- 
aemuch as yo' poore oratrix cannot for want 
of the dates & contents of the said evi- 
dences and for that also she is both voyd of 
money & trends & therfore altogether vnable 
to move or sustayne any tedious sutes at 
the comon lawe or by plaint in yo' Worships 
Cort & like to be disenherited for ev' vnles 
by yo' M^orships good meanes some speedy 
order be taken in that behalf that it may 
please yo' worship in tender regard of the 
p*misses to direct yo' p*cept in the nature 
of a subpena to the said Thomas Moyses & 
Margarett comanding them therby at a 
certayne day & vnder a certayne payne to 
appeare before yo^ Worship as chancelo' in 
yo' own court & to make playne & direct 
answer to the p'misses & to stand to & 
abide such further order therabout as to C 53 ] 
yo' Worship &you' Steward shalbe thought 
to stand w**" right equytye & conscience 
And yo' poore oratrix shall dayly pray for 
your Worships helth and pspitye 

E, Mydleton, 
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No. III. 

To A. B. Lord of the Manor of C, 
in the County of N. the humble 
Petition of B. N. of B. in the 
said County^ Esquire^ shewethy 

That in and by a certain indenture tri-^ 

partite, bearing date, &c. and expressed to 

be made between I. P, of the first p^rt; 

your Petitioner of the second part; and I.S. 

of, &c. of the third part; the said I. P, for 

certain considerations in the same indeo^ 

ture expressed, did (amongst other things) 

covenant with your Petitioner, that he 

would forthwith surrender into the bands 

of the lord or lords, and according to the 

custom or customs of the manor or manors 

whereof the same were or should be bolden, 

^11 and every the copyhold or customary 

hold, messu^^es, lands, tenements, and he^ 

reditaments of him the said I. P. situate^ 

lying, and being in B. aforesaid, to the use 

and behoof of your Petitioner, his heirs, 

^nd assigns; and in the mean time and unti} 

^uch surrender or surrenders should be 

piade, that he the said I. P, and hisi heirs 
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vrould stand seized of such copyhold or 
customary bold premises, with their appur- 
tenances, in trust for your Petitioner, his 
heirs, and assigns. That the said i. P. at 
the time of his entering into such covenant, 
held and now holds divers copyhold or cus- 
tomary hold messuages, lands, tenements, 
and hereditaments in B. aforesaid as of your 
said manor of C, That your Petitioner has, 
since the date of the above-recited inden- 
ture, frequently applied to and requested 
the said 1. P. to surrender into your hands 
as lord of the said manor of C. to the use of 
your Petitioner, his heirs, and assigns^ 
911 such copyiiold or customary hold mes- 
suages, lands, tenements, and heredita- 
ments in B. aforesaid, which he held as 
of your said manor, pursuant to and in sa- 
tisfaction of his said covenant. And that 
the said 1. P. notwithstanding the frequent 
applications and requests so made by your 
Petitioner to him, for the purpose afore- 
said, and notwithstanding your Petitioner 
has complied with and fulfilled whatsoever 
on his part ought to have been complied 
with and fulfilled in this behalf, hath ut- 
terly refused and still doth utterly refuse, to 
fiurrender into your hands, as lord of the 



sit 
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said manor of C. to the use of your Peti* 
tioDer, bis heirs, and assigos, alt or any part 
of the copyhold or customary hold mes- 
suages, lands, tenements, and heredita- 
ments, in B. aforesaid, which he the said 
I. P. at the time of the execution by him 
of the said recited indenture, held and now 
holds as of your said manor of C. contrary to 
the express terms of his said covenant, and 
to all right, equity, and good conscience. 



Your Petitioner therefore humbly prays, 
that, forasmuch as he has no means at law 
of compelling the said I. P. to surrender the 
copyhold or customary hold messuages, lands, 
tenements, and hereditaments in B. afore-* 
said, which he held and now holds as afore* 
said as of your said manor, into your bands 
as lord of the said manor of C, you, as lord 
of the said manor, will cause your precept 
to be directed to the said 1. P. commanding 
him to appear personally at the next gene- 
ral customary court to be held in and for 
your said manor of C. and then and there 
before you as chancellor in your said court, 
to make direct answer to the premises, and 
to stand to and abide such further order as 
you, or your steward in your behalf, shall 
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thereupon make. And in case the said L P. 
shall not appear as commanded by such your 
precept, or appearing shall not make direct 
answey: to the premises, or shall not shew 
to your satisfaction why consistently with 
right equity and good conscience, he ought 
irot to fulfil his said covenant as above set 
forth, that you, as chancellor in your said 
court, would either compel him the said 
I. P. to surrender all and singular the copy- 
hold or customary hold messuages, lands, 
tenements, and hereditaments, in B. afore- 
said,, which he at the time of his entering 
into his covenant aforesaid, held oftyour said 
.manor of C, into vour hands as lord of the 
said manor, according to the custom of the 
said manor, to the use of your Petitioner, 
his heirs, and assigns, according to the co- 
venant of the said I. P. in that behalf, as 
above set forth, or seize or cause to be 
seized into your hands, all and singular the 
same copyhold or customary hold mes- 
suages, lands, tenements, and heredita- 
ments, in B. aforesaid, so held as aforesaid 
by the said I. P. as of your manor aforesaid, 
and thereupon forthwith admit, or cause to 
lie admitted, your Petitioner to the same, 
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pursuant to the covenant above set forth, 
and according to the custom of your said 
manor. 

And your Petitioner, &c. 



No. IV. 



Summons or Precept. 

Manor of ^ A. B. lord of the manor of C, 
C S i" the county of N. to I. P. of 
the city of N. in the said county, esquire, 
greeting. For certain causes offered before 
me as lord of the said manor and chancellor 
in the customary court thereof, I command 
and strictly enjoin you, that you personally 
be and appear before me, as lord and chan- 
cellor as aforesaid, at the general customary 
court to be held in and for the said manor, 

on , the day of next, at the 

hour of in the , to answer con- 
cerning those things which shall be then 
and there objected to you, in or by reason 
or in consequence of a certain petition 
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pe county in which the msi^bf 

.erein it is allegedvdn.dnolby 

^ept the same particular cus-^ 

(fore tried, determined, and 

same court (rf)w 



m 



[57] 



customsof Gavelkind and Proof. 

are noticed by the law; 

)f other customs must be 

y ; as Customs are always 

Hilar exceptions to the 



iblished rule, that the 
lys lies upon tim who 
is not only necessary 



3. p. 38, 
Scudamore* 
ill not put persons to 
exactness as is teqiii- 
y as the Court of Ex- 
Dean 8f Chapter of 

tviii. to Gilb. Ten, 414. 
. Astwicke. Rob, Gav. 
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And, in the first place, a custom is always [ ^^ 3 
local. It is contradistinguished from a />!•€- 
scription^ which is personal; and from the 
common-law^ which is universal. The usage 
of a certain manor is a custom: a risi^ht al- 
leged in a certain person and his ancestors, 
or those whose estate he has, is a prescrip- 
tion; and the usage of the whole realm is the 
common-law. \ 



It is essential to a custom that it be imme- Requieitei of 

. . a custom: 

morial. If the time of its commencement Must be im- 
can be shown, or if it can be proved that it 
did not once exist, it is insupportable as a 
custom. 



It must, with respect to the rights though uninterrupt- 
not with respect tp the exertion of that 
right, be of uninterrupted continuance. - 

It must have been always peaceably ac- peaceable; 
qm€sced in. 

It must not be unreasonable; not contrary reasonable; 
to the law of God, or involving an absurd- 
ity in itself. 

* [ 56 ] 

It must be certain; not ambiguous, inde- certain; 
finite or vague. 
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compuliory j Jt i^ukt be compulsory ; not 'depeil<fenl 

lipdn option or will. '* 



torn; 

nor contfiurjr. 
to the prero- 
^tive. 



notmcon- It must not be tnconststent with anotHet 

tistentwith . » . ^t • • 

another cus- custom; though it mdy be suDservient todn- 
other^s right (6). So a custom shall not be 
allowed against the king^s jirerogativfe' (fc) j 
which, in the consideration of the law, 
must be equally ancient as the ciifetdlh 
alleged; and where the right of the king 
and the right of the subject oppose each 
other, the right of the subject must give 
way*. 



Trial 



The existence of a custom shall be tried 



(h) See 5 Dumf. Sf East, 411. Bateson v. Green Sf. 
ah — So one custom may be pleaded against another 
where both may stand together. 1 Just. Btaekst. 49. 
Kinchin v. Knight. Lord Mountjoy conveyed lands to 
Browne, with a proviso that Lord M. might dig ore, 
&c. in the wastes. Adjudged that Browne might dig 
there also. Co. Litt. l64. b. 165. a. 

(c) Davys. 33. b. 

♦'[Finally it is to be remarked, that a custom mist 
be altogether unexceptionable as to any of the above 
particulars ; for if any part X)f a custom be bad, it is 
void for the whole. See 2 Stra. 1 224. 1 Wiisl 63. 
Wilkes V. Broadbent.1 
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/ 

X 

by a jury of the county in which the 0i2ill6f 

or place lies wherein it is alleged, and not by 

the judges ; except the same particular cus^ [ ^7 3 

torn has been before tried, determined, and 

Recorded in the same court [d), 

* The general {e) customs of Gavelkind and proof. 
Borough-English are noticed by the law; 
but the existence of other customs must be 
specially pleaded ffj ; as Customs are always 
considered as particular exceptions to the 
general rule (g-). 

Hence it is an established rule, that the 
proof of a custom always lies upon tim who 
alleges it (A); and it is not only necessary 



{d) 1 Bl. Comm. 76. 

[e) See Robins. Gav. b. I.e. 3. p. 38, 

{/) 1 jSia/A« 2434 Clements v. Sctidamore* 

But the Court of Chancery wiU not put persons to 
set forth a custom with so much exactness as is requi- 
site at law, or with so much nicety as the Court of Ex- 
chequer expects. 2 Aih. 190. Dean Sf Chapter of 
Ely V. Warren. 

(jr) Watk. N. Ixxiii. & Ixxviii. to Gilb.Ten. 414. 
417. 

(h) 1 And, lg2. Evers v. Astwicke, Rolh Gav» 
c. 4. p. 38. 

Vol. II. F 
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[ 58 ] that be prove that the alleged custom ei^Utf 
but also that the lands in questioa are 
within or subject to that custom (t). 



The best and most direct evidence of a 
custom is that of a series of entries in the 
court-rolls (A;) ; and, indeed, even a. jingle 
entry has beeti admitted as sufficient evi* 
dence as to a descent [1), So an, anciemt 
presentment by the homage of the cus* 
toms entered upon the rolls, though no in- 
stance was adduced of any person batring 
taken under it (m), and an ancient writing. 



mt. 



4 JfV'» 

'* i f 



mm 



(^ 1 Bl Camm. 76. Hod: <286. R^rti v. Yvtmg. 

(k) See afUe^ vol. i. p^ [306]. 

(/) SfTiZfe 63. Doe & Mason v. Mason. There 
being no conCradictory instances. [A single instance of 
a surrender in fee, by tenant in special tail, of a copy- 
hold estate, held to be evidence of a custom within the 
manor to bar entails by surrender, though the .surren- 
deror , had not been dead 20 years, and though one in- 
stance was proved of a recovery suffered by tenant in 
tail to bar the entail. 2 Maule Sf Selwyn^ 92. Roe d. 
Bennett v. Jeffrey. And per Lord Ellenbotougky the 
evidence unresisted is certainly evidence of a custom* 
It is true that one act undisturbed does not make a 
custom, but it will be evideiice of ft custom. Ibid^ 

(m) 5 Dumf. i^ Easty^d. Roe V. ParUer. 
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ptii^rtihg to be such a presentment or cus- 
iCHnftry of the manor^ delivered down with 
the court-roHs from steward to steward^ 
though never entered in the rolls nor signed 
by anyone, have been received {«)4 

Wh^n, however, it is attempted to esta* 
bifsh a custom by parol it should seem to 
be necessary to give proofe of its being put [ 59 ] 
in ure{o). 

9 

■' But the customs of one manor cannot be 
received in evidence to prove or explain the 
customs of another (/>) ; unless, indeed, in 
the case of an Usage which is common to a 
wlioie QQuntry or district ; as that of the bor- 



{p] See 1 JDurnJi^ Sf East^ 466. jbenn» v. Spray^ 
D^posiltoas in chancery as to customs. See BulL iV. P. 
23j9, 1 Bum 1 46. Tooker v. Duke of BeauforU 
Allowance in eyre. 2 Wils, 23. Biddulph v. Athew 
Decree. Case of Manchester mills, DougL 2^i3. 
|N. I^.) 2 Mod. 229. Trotter v. Blake. 

[o) ^ee 4 Leon. 242. Ratcliffw. Chaplin^ and con^ 
y^re with 5 Dumf. if East^ 26. Roe v. Parker. 
, ip) 1 Strange y QSQ. Duke of Somerset v. France^ 
2 Ath 189. Dean ^ Chapter^ of Ely \. Warren^ 
and 5 Dur^, i^ Easi^ 30* in Ro^ y. Parker ;^nd see 
Cawp, 807* Fumeaux & Hutchins. 

F S 
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deNlawes(9), or the customs of miQer8(r) ; 
though these last are properly the customs 
6f,such country or district, rather than of 
the particular manor in question as that 
parliciUar manor. . 



Custonw ^g lidLve already observed that a custom 

]j- is regarded as an exception to a general 

rule^ whenever, therefore, that exception 
[ 60 ]] ceases, the general rule must prevail. The 
impolicy of a diversity of rules, and the 
consequent necessity of a certain standard^ 
must he immediately apparent, tlence 
every special custom is to be taken strictly*. 



Boroiiffh* 



If the custom of a manor be that the 
youngest son shall succeed as heir to his 
parent, he shall do so: but this custom says 



(g) 5 Dumf. Sf East, "31. 

(r) See 2 Atk» 189. Dean and Chapter of Efy v. 
Warren, [Or, as it should seem, the usage of the fen 
countries, with regard to common of Turbary. J&td.] 

 [A custom in deprivation or bar of a copyhold 
estate shall be taken strictly, but when it goes to the 
making and maintaining such estate, it shall be con- 
strue^ favourably. Comp. Cop. sect. 3d. Cro. Eliz. 
879. Baspool v. X<wj.] 
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nothing about the succession of a younger astocolla- 
hr other or nephew: The brothers or nephews, *®'^*' 
therefore, must succeed according to the di- 
rection of the general law («). 

But it should seem, that though thecus- astolineali. 
torn ^hall not extend io coUaietals^ or in the 
transversal line^ that it, nevertheless, shall 
hold in the lineal descent; and, conse^ 
quently, that the issue of a younger son 
shall be preferred, in the descent of Bo- 
rough-English lands, to the issue of the 
eldest (<). So, if the custom be that the [ 61 ] 
eldest daughter shall inherit, and she die in 
the life-time of the father leaving issue a 
daughter, such issue is within the custom 
and shall take place of her aunt {u). 

So if the custom be, that the lands of TeDaDtdyins 
every tenant of the manor ^ dying seized^ shall. **' 
descend to the youngest son, or to the eldest 
daughter; and the ancestor never was a fe- 



(*) Rob, Gav. b. 1. c. 6. p, 93* 
{/) 1 Pr. fFm^. 63. Clements v. Scudamore, 
(«) 1 Roll. Abr. 623. Dment. (A) pL 3. Godfrey 
▼• Bullock. 
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X9i 3 

SnireBderee. 



nmtt ^the mrnnort or did not ^ meedt tbe 
descent cannot be within tbe custom. Tbus 

• 

if a tenant of the .manor, die seiased of ancb 
lands, without issue, but leaving nephews 
and nieces, (the children of his brother,) tbe 
poatooi ahall not eicteod to them; for fhey 
must make out their i^laim or pedigree 
through their |atber» who ww nemru i€nimt 
of the vtonor, and consequently couid fi#| 
have died eazed; and, besides all tbis» Ho^ 
^aim as collaterals 4^ th^ last dying 
tenant; and, consequently, without tbe CM-^ 
tom in that respect also (4^). 

So if a copyholder surrender to the u4e 
cSA. and his heirs, and A. die before ad- 
mittance^ the heir of A*, aec^rdmg to.thfi 
cammoU kw, shall succeed ; because A* was 
never a tenant; nor, of consequence, could 
diemxed{y). But it was said, thaiit would 



(or) 1 Dumf. Sf Ea»U 466. Denn v. Spray* A. beiog 
iidiBkted^^esi lea¥tfig R hk heir; B. dies witfaontad- 
mission, yet he was seised. See I Anttruth. 13, 
MoTMe V. Faulfmer, and see 4 Co. $€. b, Ca, C$pyhf 
sect. 41. Tr. p. 94. r^ 

(y) I Salk. 243. fan^ if Baru cited* See I F. 



W^*^9* 
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liave been otherwise if tbe landa had been 
fonfid to be of the custom of Borough-Eft^ 
gtisk or Qavtlkindf which do not rehire u 
dying nixied. 

Yet it is said(^), that a trmt m tquihf cenu^^u^ 
sbalJ go to the eldest daughter if tbe lands *^'[* 
would have done so : and so of an equiiy of 
redemption {a) . But a distinction baa -b^eu 
made^ between trusts esectUed and' oxgcu^ 
^if{b); tbe latter of which shall be for tte 
benefit of the hejr at common law. 

So if a remainder be limited of landa in iuiimi|idfr$ 
Bormigh-English or in Gavelkind to *' the 
tight heirs'^ of a person, the eldest son shall 
^fdk«. For such customs are that the lands 
uhskW descend to all the sons, or to theyoong- 
^Mt of them, and have nothing to do with a 
pmrehetse; and the remainder would be taken 
h^ purchase, and noi by descent; and, conse* 
quently, not being within tbe custom, it is 

it) 2QVin. A%r. 1 8^. Usee (D-) pi. 7-' 5 JfcWt 
Ahr.7S0,{D.) pi. 7. 
(tf ) a Ves. 304* fetieei v. Lowther. 
m Jnte, voJ. i. p. [815]. " ^ 



ft 
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tfi^ pfd^nce of the common la^ to pomt 
out the person to take such remainder (c). 
But the descent of a remainder or reversion 
shall be according to the custom of the liba* 
DOT as to lands in possession (cf) ; for a re* 
mainder^man or reversioner is in the '^eisia 
ofthefee(e). 



Rent» 



.[64 1 



And it should seem that a rent granted 
out of such customary lands shall follow tb^ 
customary descent, even though it belt 
rent He novo; a fortiori^ a rent reserved oH 
a particular estate ; as that must follow the 
reversion (/). ' '• 



If a rent be granted out of such land&^Ad 
lands at common law, the whole rent sb^I 
go to the heir at common law : but if retit 
'be reserved on a lease of such lands and iand& 
at comnion law, it shall be apportioned, 



■» r. 



(c) See Watk, on Desc. ch. 5. p. 149. N. and the 
authorities there cited. 

(d> i&fcf. 153. N* 

(e) Ante, vol. 1. p. [58], . '. •• 

(/) See Robmt. Gattik; b. i.e. -5. p. 79* and the 
])pok8 bv him cited. . 1 



CUSTOMS. If 

lUBidofoliow. tbt$ .reversion of tbe ImM^ f^t 

- Sa if Mch kinds be granted to .4. and bis £«ute^iir 
heivsdurin.^ the life of 1?. and.^. die, living *^^^' 
JB^ Ibe eualooiary. beir shall take (ib).. . 

If a person die seized of Borough-Englisb child en ven^^ 
lands j leavjng a son horn and another en '•^ '«»«*• 
vi$ntre ha mere, the posthumous son shall 
«nier upon bis brother, as appears the bet- . 
ler opinion (i)» 

So if the custom be that the eldest daugbr r 55 3 
ter shall have the lands after the widow's 
est£^e for life, and the tenant leave a widow 
.luid t^o daughters, and the eldest daughter 
-die during tbe life of the widow, and thea 
Ahe widow die, the youngest daughter sb^ 
buve the lands ; for the widow's estate wa9 
B continuation of the estate of the husband. 



ig) Ihid. S4-5. 

(h) See 2 Lev, p. 138. Baxter v» DouJkfvett. 
1 Saik.243. 

(^ See RabiMS. Gev^ Append. IS. and Watk. om 
Desc, ch. 4. 



T« CUSTOMS. 

ami when that determined by hetdtMi^the 
second daughter was the eldest (Ar), 

Of cMtomt There are some customs, as these of Bd>» 
tbH^l^^^ rough-English and Gavelkind, which rum 
mih the kmd; so that the lands cannot ba 
discharged of them by fine, recovery, enfraiK- 
cbisement, or escheat, or any other mean 
than a positive act of parliament (/). 

.But this seems only to hold when^tb* 
custom relates solely to the fneaiity of tki 
£ 66 ] lands: as if it be pleaded* that 3^11 kntld 
wiihin the borough of B. descend to- tb:i$ 
youngest son; the lands must for ever re* 
main wUhm the borough of B. Whether they 
escheat or become enfranchised, &c. and^ 
consequently, within, and subject to, lbl> 
' • custom. 



% I Lev. 17^ Nevotm & Shafto. And see 8 Vm. 
a. Dese. (N. ll.)pl. 4. 

But if the eldest daughter had died, leaving a 
daughter who survived the grandmother, she should 
have had tht:\sM9 jure represent atimUr S&^Gddfi-ey 
& Builocky ante, p. [60-]]. 

(0 Hobins* Gov. b. !• c.6: p. 52. 



CUSTOMS. W 

- -iBnt jf It be pleaded tba^ «U lands A«id 
by copy of e^uri r^l^ or parcel of^ the manor 
of J?, descend to the3^oungest son^ it would 
b^^c^berwiae ;f for the moment such lands 
become enfranchised, they would of ne^es* 
•ity 'Cease to be c^^yhoid^ ,and iobe parcel^ 
tht wtmwri^ and> consequently, without the 

(HftStOOl. 

The sctte of the lands cannot be changed ; 
Md» CQnaequen|ly» the custom attached to 
that scite must continue. But a custom at- 
taebed to Me iemtre of the lands must be 
gone on the destruction of that tenure. 

If the lord purchase a copyhold within 
bis manor 6r borough, where the custom 
Tuns with the land, the descent, it is said, 
shall remain as before (m). But the conse* £ 67 1 
quence of this might eventually be curious. 
Supposa^tbe JBanor to descend to the heir 
at common law, and the purchased lands 
to^tbe younger son, and the lord die; now 
the mauor would go to one person, and the 



(m) See RfMns* Gavelfu JO* 73. & qu. 



7« 
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fi'eehold of the purchased lands to another ; 
and so the demisable quality of the lands^ 
would for ever be gone: as the lord could 
not grant the lands of another person to be 
held of himself by copy, and the younger 
son is not lord of the manor to grant. But 
if the manor and such purchased lands had 
gone together, the lands might have been 
granted by copy after the purchase (n). 



-ft 



(n) Ante, vol, 1. ch. 2. p. [3(5]. 



CHAP. III. 



OF FREEBENCH. 

Freebench is that estate which, by the what, 
particular custom of the manor, the widow 
becomes entitled to, on the decease of the 
husband, in his copyhold lands and tene* 
ments ; or that which, in like manner, the 
husband becomes entitled to on the decease 
of the wife. 

For the term is equally applicable to the 
estate of the husband as to that of the wi- 
dow ; and anciently it was equally applied 
to the former s,s the latter (a) : though of 



(a) fide Mich. 9 Ed. 3. pi. 44. fol. 38. a. and Ror 
bins. Gov. b. 2. c. 1. p. 136. 

So the estate of the husband was called his dower* 
Vide M. 9 Ed. 3. uhi supra. And hence Rastal, in 
his Table or Index to Ht^herberfs Abridgment 9 begins 
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X 

confined to copyhold property, yet it does 
iiot appear bovr the estate of a nief or 
TiUein cooid, with any propriety, be called 
/riee. Nor does it appear that the estate in 
dower of freehold property was ever de- 
nominated the widow's freebench ; for as 
sbe held of the heir^ she did not become 
tenant to the lord^ nor, consequently, a [ 70 ] 
bencher of his court, (as the widow of a co^ 
pyhoMer <]id,) except in the instance of 
ber husband's dying without heir; when, 
of necessity, she must hold of the lordj and 
may sit in his court {d). And in this in- 
stance the term of freebench would be ap- 
plicable' V6 ber estate ; and perhaps to dis- 
tinguish it from the dower or bench estate 
of lands of villein tenure, the term of free- 
bench might have been originally appropri- 
ated to it ; though at this day, by no very 
uncommon mutation, it is appropriated to a 
species of tenure which it could not from 
the very nature of things originally em- 
brace. . 



{d] For a waman ma^ sit on th^ hoiuage in the court* 
baron to present, &c* See antef vol: 1« p^ [376.] n. 



V FREE^ENCH. 

Corte^. The term of curtesy also appears to Uaw 

wee lost, its original acceptatiop. Tlw? 
estate so denominated was con$i<iered ^ 
[ 71 1< Juittlei0n{e) and others. ai» confiuf^d to .(bis 
i^ingdom ; and to exist h^re by. a peculiair 
fftvQur or courtesy. The applicatioq pf t^f 
term, therefore, in the latter ^ccefit^fif>n^ to 
the estate which the husband takes in copy* 
bold property must be most evidently ab* 
surd; as it is acknowledged that the bus* 
band shall not have his curtesy in copy* 
holds, but by special custom (/). Now \i\\^ 
can only claim it by the custona of the ppf*- 
ticular manor, it is clear that he doQs pot 
accede to it by the curtesy of England; since 
the curtesy of £ngland is the common law 
of the land, and always distinguished from 
the usage of a particular place (g*). But as 



(e) Sect, 35. So in many ancient statutes the te- 
nant by the curtesy is called tenant by the law ofEng* 
land: " ttome qi tieni par la leioe EiiGLBTTERRB." 
Stat. Glo. 6 Ed. 1. cap. 3. & 5. Statutum pro tenen* 

TIBU8 PER LEGEM AN6LIE, &C. 

{/) 4 Co. 22. a. &b. 

{g) See ante^ ch. 2. of Customs, p. [55]. And it 
cannot be applicable to the curtesy or farour of the 
peculiar manqr, as the word curtesy would be equally 
applicable to any other particular custom of the rnafiCf* 



FREEBENCH. »1 

« 

It is afiparent that the term curiesy is, lA its 
ftiiiient and p)*oper sense, synonimous with 
that of beneh^ and only expressive of the 
right of the person entitled to it to sit in thte t 7^ ] 
lord's court or curtis[h)^ as a homager or 
b^n^hei", it must be equally applicable to 
the one afeto the othen 



' t 



Taking, therefore, the term curtesy in itfc 
original acceptation, 1 shall, notwithstand- 
ili^,in c:onnipirance with the languagiB of the 
Hay, consider the customary estate of the 
Widow under the denomination of her /rei?- 
behcH^ and that of the husband as. his cus- 
tohaary curtesy. 

And, firstly then, of the widow's estate, 
or of freebench : 

* »  ' 

And here it must be observed, that the Freebench 
wi4ow can only claim her freebench by vir- able by cut- 
tu/9 of a $pe^l custom (i); and, cons^ 



» < :■ « 



«', 



X^V 9^ 9 BAirfc' Cmm. 1^. ch. s. 
X {»') 4 Cb. 22. «. Btown*s cftse, and 30. bV Shttw ft 

Vol. u. G 



* ''. 



FREEBENCH. 

« 
I 

quently, where such custom exists, the 
estate she is to take must^ both as to its 
quantity and duration, be such as the cm* 
torn prescribes. 

r 73 ] Xhe following observations, therefore, will 
be chiefly confined to those points in whkii 
ireebench differs from dower at the common 
law. 



Docf notat- Freebench then difiers from dower »t the 
death of the common law in that the former, uoless the 
husband. particular custom declares it to be oDhef- 

wiae (At), dQe& not attach even in right till 



(k) By the custom of Thomhury in GbuetiterAvf* 
lind various other manors in the kingdom, the widow 
shall have her freebench "of all such customary tene- 
ments as her husband was at any time seized of during 
the coverture." 

And note ; a dying . seised is not essential to entitle 
the widow to dower of lands in gavelkind, according 
to the custom of Kent, See Robins. Gav. b. 2. c. 2. 
p. 172-3. By the custom of Marden al. Marwardine, 
in Herefordshire, only the mother of the heir^ and not 
any other wife of the deceased aaceator, shall bave h^f 
freebench. 



FREEBENCIt. 

the actuarl decease of the husband (/); 

whereas the right to dower at the common 

law, attaches immediately on marriage^ and 

the widow is entitled to dower in lands of 

which the husband was seised at any time [ 74 ] 

during the coverture^ and, consequently, as 

the dowress becomes entitled immediately 

on marriage, or at least immediately on the 

husband's becoming seised after marriage^ 

no alienation of the lands bv him alone can 

defeat her right* But, with respect to free* 

bench, it is wholly diiFereat. As the right 

of the wife does not attach^ in the case of How defeat^ 

freeheocb^ till the husband's death, any ^' 

alienation by him alone, to take effect ia 

his lifetime (m), though without any con^ 



■ilMM^i 



~ (l) tartk. 275. Betison & Scoff. 1 2 Mod. 49. t5. C* 
& Lev. 385. S. C 2 Ves, 633. Hinton v. Hinton. 
5 Aik. 526. Godwin v. Winsmore. 2 Dumf, ^ tlasti 
580. the King v. the Inhabitants of Lopen. And see 
3 Ves. Jun, 256. Brown v. Raindle. 

(m) For he cannot defeat her claim merely by de-^ 
vise ; as the devise cannot take effect tifl his decease, 
when the freebench attaches. See Co. Entries ^ 123. a. 
J 25. a. Hill V. ttill. But this must be understood of 
a devise good by special custom without a surrender 
to will (see ante^ vol. 1. p. [121]. [122].) : for if 2LSur* 

G2 
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FREEBENCH. 

currence of the wife, whether it be by sur- 
render in court (n), by forfeiture (o), or in 
consequence of enfranchisement (/>), the 
claim of the widow will be effectually and 
utterly barred [q). 



And even if the husband make a ledsie 
for years, though by license of the lord, the 
widow shall not avoid it(r). But in this 
case it must be remarked, that her claim to 
freebench is not defeated by reason of the 
husband^s not dying seized^ (though it should 
seem to be so urged in some of the books,) 
^s he would most indisputably die seized in 
the present instance, he being the copy- 



Tihtdtr be made, (which must be, of necessity, if fut all, 
in his life-time,) the claim of the widow will be de- 
feated- and gon e . - See of the relation of the de?ise4o 
the surrender, Co. Litt.SQ. b. and ante 9 vol. 1. p. [104]. 

(n) Benson v. Scott ^ ubisupra. 

(0) 1 Freem..5l6. ca, 692. 

(p) Cro. Jac. 126. Lashmer v. Avery. 

[q] See the books referred to in note (/), j^. [73]. ' 

(r) Moorcy 756. Hotder v. Farley. Cro. Jac 36. 
S.C. by name of Farley's case. Cowp. 481. Sclis' 
bury d. Cooke v. Hurd. . 
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haUler and not the lessee (s) ; and even the 
possession of the lessee being, at common 
law, the possession of the lessor {t) : and, 
Iberefore, it should seem, that ihe widow 
ivould not in this case be barred only quoad 
the lease ; and, consequently, be entitled on [ 76 J 
its expiration (zf). 

: By speckil custom, however, the widow 
§ball have her freebench notwithstanding 
such lease, though without prejudice to it; 
she receiving the rent, &c, (;r). 

And if the husband contract for the sale 
of his copyhold, and die without any actual 
surrender, a court of equity will compel the 
widow to relinquish her free-bench (y), A 
Jbriiori, if the husband actually surrender, 
and die before the admittance of the sur-^ 
jrenderee, she shall be barred ; for the subset 



u--^ 



(s) See ante, vol. 1. p. [301-2], 

[t] Walk, on Desc. %1. 48« 108. 117. Gilh. Ten. 
321. ., . 

(^) See Giib* Ten, 31>1. and see Perk, sect. 339. 

(x] See Co. Entt:ie$, 123. a. Hill v. Hill. 

|y) 2 Fes.. ^32. 638. Hinion v. Hintotu 3 Vee. 
/un.256« Broum V. Raindle. 



m 
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FREEBBNCH. 

quent admittance of the surrenderee, tbougfa- 
after the death of the husband, sbaU relate 
to the time of the surrender, and bo precede 
the title of the wife(:^). 

So if the husband become bankrupt, and 
die after the execution of the bargain and 
sale by the commissioners, and before the 
admittance of the vendee, the widow of the 
bankrupt shall not be entitled to ker free- 
bench (a). 



And as it is so repeatedly said, that the 
husband must die seized, at least by. rela- 
tion, in order to enable ttie widow to claim, 
it may be proper here to observe, that there 
can be no disseisin of a copyhold (6) ; and/ 
consequently, tliough a person should enter 
^ with strong bafid into the copyhold pre-* 
mises, yet the copyholder would contiBuo 



(z) Ante^ vol. \. p. [103], 1 Freem. 5l6« ca* 692. 
Andy by consequence, the widow of the surrenderee 
shali have her freeben^^h, if he die before admittance. 
Ante^yoL 1. p. [104]^ 

(a) AnU, vol. 1. p. [l()6l. 

(b) See antty yoL 1. p. [^!-2]. 



FREEBENCH. 

feeoa&t to the lord; and, by ooiiseqnenc^, if 
the husbafiid was bifore such enttf sebed of 
the preo^iises, be musty woiwkhstanding iuek 
entfy^ continue seized;, and, consequently, 
such entry cannot defeat the title of the 
wife. 

If a Boan, in consideration of marriage, 
and to make some provision for his tvile^ by 
deed executed before the marriage, settkB [ 78 ] 
upon her, if she survive him, part of his 
real estate for her jointure, and in full bar 
and recompence of all dower or thirds which 
she can be entitled to, or in any way claim 
<Mt of any lands, tenements, nciessua^es, or 
beiieditaffients, of which, at the time, be 
was, or ever after, during the coverture, 
sball be seised of freehold and inheritance, 
and afterwards purchase copyhold estates of 
which his w^dow would be entitled to her 
freebench by custom, she shall be barred ; 
and a court of eqtiity will not permit her to 
claim her freebench of the copyholds any 
more than her dower of the freeholds of her 
husband (c). 



t ' '' ^ ' ' .^f.^^i  ..-- — - - ii^..j. 



(c) 1 Ves. 54. Waiker v. fVaik^u 
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•Bot a joiDture ofcopyliold lands hi not 
within the statute of Q7 Hen. 8. cap- lOi 
l sect. 6. (d). Yet it should seem, that, un- 

der Dertain circuiBstances at least, it maybe 
a ^ood bar iQ equity* 

r 79 ] And where a testator, reciting that he 
was seized of a copyhold, (though he was 
not so,) devised to his wife ^^ in full satis-* 
faction of all dower and right of dower or 
thirds, which she oiight have or claim ia, or 
out of, bis real estate,'^ and, after making 
his will, purchased a copyhold, it was bekl 
in equity that the devise extended to the 
freebench of bis widow; and that she was, 
QOi^sequently, barred, or at least put to her 
election : freebench being " a customary 
right, nomine dotis^ and so declared by 
Mracton^ and instead of dower (e)/^ 

No freebench It seems to be now settled, so far as ^' a 
9fa ru»t* cautious adherence to some hasty prece- 
dents (/)" can be conceived to have settled 



(cf) Walker y. Walker y ubi sup. Gilb. Ten. 182-r^'. ^ 
(e) Ambler, 299- Warde v. Warde, 
(/) 2 BL Cpmm. 33?. ch, 20. 



J 



frbebbngh: » 

it, ^bat awidow sbaH tmi have iier dower 
oc^freebenefa of a trust (g), Y«t Ihene ar© 
other pcecedents, which do aiot appear to L ^^ ] 
have been very hasty ones, in support of 
the doctrine, that the widow shali have he^ 
equitable dower of a trust (A), And it is 
acknowledged on all sides, that a husband : "-■ ^ 
sfaatl have bis curtesy of a* trust estate (l)^ 
yet we are, with much gravity, assured, 
that dower is favoured in equity! And it is 
amusing* to see the embarrassment which 
ioccHisistency occasions. In Ciiapiin v. 
Chaplin we find the Chancellor noticing, 
that, by the preamble to the Statute of 
Uses (it), it appeared that, before that sta-^ 
tute, the widow should not have dower of 



ig) 2 BL Comm. uhi sup, 3 P. Wms. 229* Chaplin 
V. Chaplin. 2 Atk. 5-Z5. Godwin v. Winsmote. 
1 Broi Ch. Cos. 325. Dixon v. Saviile et al 2 Ibii.^ 
630. Curtis V. Curtis. ' 

{A! See Preced.. Chanc. 241. Lord Dudley and 
Ward V. Lady Dowager Dudley. 2 P. Wms. 700. 
Banks v. Sutton. 2 Vem. 583. Otway v. Hudson. 
And see 2 Bro, C. C. 630. in Curtis v. Curtis. 

(t) See the books cited in (g). • ^ 

- (k] 27 Hen. 8. cap. 10. 



aft FREEBENCH. 

an use; and, therefore^ as a trust is notir 
what an use then was, she ought not to 
have dower of a trust. But it should not 
be forgotten, that it appears also, from the 
preamble to that very statute of Uses, that 
the husband should not, before that statute, 
[ 81 ] have had his curtesy of an use: though we 
do not find the Chancellor, in Chapiin nnd 
Chapkn, noticing this latter circumstance; 
Naw if the reasoning of his lordship was 
right as to precluding the widow from her 
dower, it should seem, to moderate capaci- 
ties at least, that it would equally hold ad 
to curtesy. And, indeed, though his lord- 
ship did not notice the preamble of the sta- 
tute as to curtesy, but only as to dower, 
yet he honestly confessed that " he could 
see no reason for the diversity,*' nor should 
he have made it. '' himself/' In short; it 
seems to be acknowledged, that the preclu- 
sion of the \fridow from dower of a trust 
does not depend upon the reason of the 
thing, nor upon " any well-grounded prin- 
ciple ;" and, therefore, the reader may pos- 
sibly conclude that it is high time to shut 
his book; or, at least, with a certain dt^gree 
of modesty and prudence, to say with Lord 
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« 

JLmighbormigh{l)y " I confess,! think it so 
much settled, that it would be wrong to 
discuss it much!'' 

But, in the name of wonder, if the matter [] 89 J 
be wrong, why not set it right ? If dower 
be amoral claim, and the favouriie of efuUff, 
why should equity suffer ^^ some hasty prece'- 
dents ^ to come in its way? If an ^rror has 
been made, can it be any reason why we 
should continue blundering to our lives* 
end ? If the point be only questionable, let 
us meet it manfully, rather than warily 
sbrink from a discussion. If the matter be 
grown too inveterate for the courts to inter- 
fere, yet, surely, if it be merely for the ho- 
nour of the laws, and to preserve the ap- 
pearance of consistency in our decisions, (to 
say nothing of the morality "of the thing) 
some other aid should be had recourse to. 
Our ancestors were neither ashamed nor 
afraid to bring in occasional bills "for the 
amendment of the law/' 

However, though it be thus settled that Butfree- 

'.,...,, , , f I 1 t* bench shall 

a Widow shall not have her treebencn oi a be subject t^ 



a trust. 



9m 



'* "  



(/) 1 J5ro. Ck. Cas, 328. Dixon v. SaviUe. 
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[ 83 ] ttvksty it is settled al8Q(i}i) that ifsbe do tfij^ 
her freebench at law, she shall take i( sub- 
ject to a trust in* equity. Thus afiot|i^;^ 
person shall not be a trustee for the widqw^ 
though the widow shall be a trustee for an?^ 
other person. So much for congruity ; ^ud 
so much for equity favourir^ dower ! . , 

But the instances in which the. wido^ Qf 
a trustee shall be permitted to take her fff^r 
bench at law, and in which she shall nQjt.^Q 
permitted to take her dower, do not appeji^ir 
to be properly distinguished. If an estal;^ 
of freehold be granted to A. and his hejrs. ifi 
trust for B. and A. die, leaving an heir, his 
widow shall noi be suffered to have ^er 
dower; because it would be wholly needr 
less, as the estate wouM descend to th^ Mir 
who is to perform the trust ; and if the w)r 
dow were permitted to claim, she would 
only Incur an expense and assume: a. b^r- 
. then without an emolument. But if a copy* 
hold be granted to A. for life, in trust fyt JB. 



I <  I »— i^^^»<^ 



(m) See 2 Ves. 633-4. Hiniou y. Hintim^ 3 Fre^mf 
71. Bevant 7. Pope; ^nd see ibid, ^3. l^oel^^Jev^m^ 
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aifd tile' custom of the manor be that the 

#idow of the tenant for life shall have her 

freebench, and A. die, living 5., A.'s wi- 

dbw shall have her freebench ; for if she do 

not take it, the estate would be at an end, [ S4 ] 

as nobne else could take it: and if there 

were no one to take it, the lord would be 

entitled by escheat; and so not be subject 

io ^he trust (n). But the widow shall be 

subject to the trust; as the trust shall be 

cbmmensurate with the legal estate (o) : 

ahd the legal estate would not be at an end 

till the determination of the freebench of 

tbe widow of A. [p) 

A curious point would arise on this case, 
supposing B. to have left a widow also ; for 
who then should be benefited by the trust? 
A widow we have seen (j) shall not have 



'(n) See 1 Just. Blackst. Rep. 167. Burgess v. 
Wheate^ and a«fe» vol. 1. p. [2 16]. 

(aMtoi. 162 

(p) See t Lev. 20. Chantrell v. Randall, and 1 ibid. 
172. Newton v. Skafto, & 1 Keb. 925. S. C. 2 Siderf. 
1«5. Chrke v. Candle. 

[q) Ante, p. [7d]. 
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/ 

/ 

have her freebench against the grantee («ii). 
And even if the husband purchase the free- [ 86 ] 
hold, and have it conveyed to another in 
trust for bim during his life, with remainder 
to himself in fee, the widovir shall have her 
freebench [x) : for there vi^ill be no enfran- 
chisement or'extinguishment {y) till the ac- 
tual decease of the husband; on which 
event the title of the widow will be com* 
plete. But if an. absolute enfranchisement 
or extioypuishmenttake place in the life-time 
of the husband, the widow can, of course, 
have no claim ; as on such enfranchisement 
or extinguishment the premises must cease 
U» be copyhold {z) . 

It has been already observed that a widow 



(tt) Hob. 181. Howard v. BartleU Hutt. IB.' 
Jurden v. Stone, Cro. Jac. 573. Waldoe v. Bnrtlett. 

(x) Howard V. Bai-tlet, and Waldoe ^^f Barikty ubi 
sup. 

{y) Scfe Cro.Jac. 126. Lashmer v. Avery ^ and ante^ 
vol. 1. p. [357]. [364]. . 

(*) Lmshmer t. Avery ^ ubi sup. nod Sir Wm. Jones, 
46e. Dvgworih v. Radfordy and see 2 Siderfx 19* as / 
to the extinction of custom on escheat, and aniey vol. 
J . p. [368]. 



£87] 
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can only claim her freeboDch by virtue of 4 
special custom, and tiiat, consequently, it 
must belong to such custom to prescribe 
both the quantity and duration of her 
estate. 



Widow to 
ha?e the 
whole or a 

{»art as ber 
reebench. 



Thus, in some manors, the widow shall 
have the whole lands (a) of which her huS'^ 
band died seized; and, in others, only a 
portion of them) a^^the moiety (i),. or a 
third (c), or a fourth (€/)*part. In some, she 
shall have a portion of the rent (e), and not 
of the lands themselves. 



For what 



Again, with respect to the duration of 
her estate, she shall, by the custom of some 
manors, have the lands of her husband in 
fee : thus, by the custom of the manor of 



{a) Liu. 6«^7* Kitch. 102. a. 103. a. & b. 105. 
{b) Ibid. Kick* 105. a, Robins* Gav. b. 2. c. 2* 
p. 184. 

(c) SeesSAoto. 184. Chaj>m{$ny» Sharpt* 

(d) Co. Litt. 33 . b. jBTtcA. 1 05. a. Mich. Zl.Ed. 4. 
pi. 22. fol. 54. a. 

{e) Kick. 102. b. Customs of JFest-Sheeny &c. art. 
iv. 2 CoiL Jurid. 382. 
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> Taunton and Taunton-Deane^ in the county 
of SBmer^t^ '^ If any tenant die seised of 

.any customary lands or tenements of in*- 
beritanoe uritbin the said manor, and hav- 
ing a wife at the time of his deaths then 
his wife ought and hath used time out of 

. viiadto inherit tbe saroejands as next heir 
to h&c husband^ and be admitted tenant 
thereto ^ to hold the same to her and her 
heirs for ever, according to the custom of 
tfae aaid manor, and in as ample a manner 
as any customary tenant there holds his 
lands; under the fines, rents, heriots, 
customs, duties, suits, and services for the 
same due and accustomed {/):'* though 



9T 



[88] 



. » 



. ( Jf) This custom of the taanor o^ Taunton-Deane is 
noticed in iVqy, 2. 1 Lev, 172. 1 Siderf. 267. I Keb. 
925. though inaccurately ; as the custom does not give 
the estate to the htisbatnd on the death of the wife. The 
custom as to the widbw's estate is stiir observed in the 
manor. 

A custom equally ^tt^aordihary prevailiefl in the 
manor of Cheltenham, in Gloucestershire ^ which gave 
the . lands of the husband to the widow for life, and 
twelve years afterwards,* if she disposed of them ; and 
in case she married a second husband, to him in tail ; 

Vol. h, H 



98 FREEBENCH. 

this may possibly be supposed to differ 
from freebeneh in the nature of dower, or 
in nomine dotis Bccording to Bracton. 

r 39 T In many manors she shall have her free- 
bench for life{gr); in others only during 
widowhood (A); and in spme under the ad* 
ditional restriction of chastity (i). 




and in default of issue, to the issue of the first husband ; 
and in default of issue of such first husband^ to the 
heirs fsub modoj of the second. But this custom was 
altered by the private act of the first of Charles the 
First, cap. 1. 

By the custom of some manors in Westmorland* the 
estate vests absolutely by the intermarriage. Per 
Lord Loughboroughf in Comptan v. ColltMony 1 Hen* 
Blackst. 343. 

{g) ] Leti. 20. ChantreU v. RandaU, &c. 

(h) Fitzh. Prescript. 59. Kick. 105. a. & b. 

(I^See Robins. Gaveik. b. 2. c. 2. 

So in the manors of East and JFest Enbomef in 
Berkshire.; where there is a ludicrous mode of atone- 
ment prescribed; on complying with which tlie widow 
shall be re-instated in her lands. And the same custom 
is said to prevail in Tor, in Devonsbvre, &c. &c« See 
Comp. Copyh. tit. Enbome^ &c. Coweli k, Jacob, tit* 
Freebeneh. [Entries on the rolls of a manor-court, of 
admissions of tenants in remainder, after the determt- 
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The estate in freebench is regarded as an Freebench is 

^ t /» I 1 acontimia- 

excrescence growing out oi that or the bus- tionofthe 
band, and being, as it were, a continuance e»ute" * 
of his estate {A:). 

And where the widow takes the whole of when the 
the lands as her freebench, she may enter ^terbefori 
immediately into them, before any ad- adraUtancc. 
mittance; as the law casts the possession 



nation of the estate of the last tenant's widow, and stat- 
ing her to have held during her chaste viduityy are 
evidence of a custom for the widow to hold on that 
condition, so as to maintain ejectment against her as 
for a forfeiture on proof of her incontinence; al- 
though there may he no instances in fact stated on 
the rolls or known of such a forfeiture having heen en- 
forced, and it may appear that the simple term viduittf 
had heen used as often as. chaste vidtiity in such ad-^ 
missions : for here is no necessary contradiction, inas* 
much as these latter entries might be understood of a 
vidoity according to the custom, which the other entries 
w«aUl shew to be a cfaae^te viduity. 10 East^ 520. Doe 
d. Askew V. AskewJ] 

{k) See antct vol. 1* p* [099]* [300]. and the books 
there cited; to which add 3 Siderf. 165. Ctarke v. 
Cmndh. 1 Ves. 54, Walker v. Walker; and ante, p; 
[84]. 

H9 
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[ 90 ] on her, as it does on the heir in cases of de* 
scent (/)• 



When not. 



AsiignmeDt. 



Plaint. 



But when the widow takes a portion 
only of the lands, it should seem that the 
possession is not cast upon her any more 
than at common law ; and, consequently, 
that she will not be warranted in entering 
without assignment. And as she shall 
hold that portion of the lord, and not of 
the heir as at common law (m), it should 
seem also that the regular mode for her to 
obtain assignment is by plaint in the lord's 
court (n). 



(/) See ante^ voL 1. p. [247]« aQ<i the bookg there 
cited ; to which add Hob* 181* Howard t* BartleU 
Hutu 18. Jurden v. Sione. 5 Burr. S787* Vaugfum 
d, Atkins V. Atkins* 

(m) Seepo^f. ch. vi. Of Heriots. 

(n) See Watk* on Desc. 81. and note zxv. to Gilb. 
Ten. 373. 3 Show. 1 84. Chapman y. Shdrpe. Kick. 
103. b. and 4 Co, 30. b. Shaw v. Uunnpson. 

And, therefore, it is said to have been adjudged a 
good custom, that if the widow should not claim her 
freebench within a year and a day, she should not have 
it. 3 Leon. 227- Ca. 303. 

So of gavelkind lands> of which the widow shall 




N 



^ 
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And if the widow bring such plaint and [ 91 ] 
have judgment, she shaft* ^}s.o recover da- Damagei, 
mages according to the sta%'i>t4^of Merten. i 
For it has been determined ths^t.'ccpy holds 
are within that statute in this ' respect ; 
and that the manor-court may award .xla- 
mages under that act as far as the demand*:]'/ . 
ant is damnified, whatever the amount may .*':•' , 
be (o). •-/... 

, ^ *i ^ 

Of admission to the estate taken in free- AdmiifioD, 
bench, and the consequent fine, I have ^^* 
spoken at large, in the preceding volume (p). 



have a moiety, she must demand her dower jof the heir ; 
and shall have it assigned by metes and hounds. See 
RMm. CfaveUc, b. 9. c. 2. p* 1759 &c. 

(o) Cro. Eiiz. A%6. Shaw & Thompson. 4 Co. 30. b. 
S.C. Moore, 410. S. C. Gilb. Ten. 1^-4. 

[p) p. [272]. & [299]. 
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• c 






I 92 3 a; O^ ^^^ husband's estate or custoiiiary 
. . [' curtesy little remains to be said. Like the 
estate of the widow, or that of freebench, 
it is claimable only by special custom (jr); 
and, consequently, it must equally belong 
to such custom to regulate it, both as to its 
quantity and duration or extent. 

« 
Thus, by the custom of some manors, he 

shall have the whole (r) of the lands of 

which the wife died seized of an estate of 

inheritance. In others, he shall only have 

a moiety (s) , or other portion. 



(q) 4 Co, 22. a. & b. By the custom of Marden a/. 
Marwardine, in the county of Hereford, the husband has 
no curtesy, though the widow, (if mother of the heir,), 
shall have her freebench. 

(r) 1 ^nc/er*. 192. Ewerv.Astwicke. 

(s) See Robin. Gavelk. h. 2. ch. l. 
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In cases where he is to take the whole^ C 93 3 
he may enter, &c. before any admittance {t) ; 
but in those in wbrcli he is to take a por-* 
turn only, it seems evident that an assign- 
ment is as requisite as in those cases in 
which the widow takes a portion as her 
freebench (u). 

Again, in some manors, the husband 
shall have. the lands of his wife for Iffe(x) : 
and, in others, only while he remains un*^ 
married {y). 

Curtesy by the custom differs from that 
by the ccmimon law also in this ; that, if the 
custom does not expressly require the hav- 
ing issue, the having issue is not essential 
to give him title to the estate (z). 



(f) Ante9 vol. 1. p*[247]. 

(tc) See antCi p. [90]. 

(*) 1 Anders. 192. Ewer v. Astwicke. Moore 9 ^7 1. 
Every. Aston, S. C. 

iy) See Robins. Gavelk. h. 2. ch. 1. p. 136. 

{z) Ante, vol. 1. p. [273-4]. & Robins, Gavelk. b. K 
ch. 1. p. 136. 150. 
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But, in order to entitle the husband to 
bis curtesy, it should seem to be equally 
necessary that the wife should die seized, 
as it is that the husband should die seized, 
in order to entitle the widow to her free^ 
bench*. But,' as the wife is sidf pqtestate 
viriy his title cannot, of consequence, be 
defeated or prevented by her alienation, as 
the widow may be prevented from claiming 
by the alienation of the husband in his life* 
time (a). 

In Sir John Savageh case (6) it was ad- 
judged, that, where the custom is that if a 
person takes to wife any customary tenant 
of such manor, and have issue, and survive 
his wife, he sbiall be tenant by the curtesy; 
that he shall not be tenant by the curtesy 
if the wife was not a customary tenant of 

* 

the manor at the time of marriage^ though 



 [In case of her having taken by descent, there is 
no necessity for her having been admitted. Vid. supr. 
vol. 1. p. [244-5]. 

(a) See ante, p. [74]. 

(b) 2 Lean. lOQ. 
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a customary estate held of the manor de- 
scend to her during coverture. But this 
case of Sir John Savage was, in that of C/e- 
menis V. Scudamore{c)^ denied to be law: 
and it would not have been here noticed [ 95 ] 
had it not been cited as law in some publi- 
cations of more recent date. 

It has been already remarked {d)y that a 
fausband shall have his curtesy of a trusty 
though a widow shall, under the same cir- 
cumstance, be precluded from claiming her 
freebench. 

With respect to the doctrine of relatitmj 
and the conse(q[uences of extinguishment 
and enfranchisement, the observations be- 
fore made as to freebench will be equally 
applicable to curtesy. And, in the preced- 
ing volume (^), I have spoken as to admis- 
sion and fine. 



(c) 1 p. Wm$. 62. ^Lord Raym. 1028. I Salk. 
243. 

(iQ Antes p. [80]. 

(e) Vol. I. p. [272]. [299]. [300]. 
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Seizure on 
non-claim. 



Prociama- Ix has already been noticed (a), that when 
beirtodaim< copyholds became inheritable, the lord, on 
the death of his tenant, made proclamation 
for the heir to claim the premises of which 
such tenant died seized : and in case the 
heir did not claim on the third proclama- 
tion being' made in court, the lord might, 
resume the possesion of the lands till such 
claim was duly substantiated, and that 
within a definite period, which, according 
to the old law, was a year and a day. 



[97] 

Qu&u$que, 



Till the year and day had actually elaps-. 
ed, the heir could demand the lands, and 
the lord was obliged, on such claim, to ve- 



(«) VoK l,p.[230], &c. 
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store the possession: and, till that time, 
therefore, the lord's possession was only a 
possession quowque : — and it is to this hour 
said (6), that the lord can only seize quous^ 
jwf€, by reason of non-claim, without a spe- 
cial custom ; though the period affixed for 
aucb claim has been wholly neglected and 
disowned ! 

i^s courts are seldom now held more fre« 
qaentiy than once in a year, and the heir 
\b not obliged to claim till the third procla- 
mation, the year and day, reckoning from 
the ancestor's decease, are generally elapsed 
before the lord is warranted in -seizing at 
all. What then is to be now understood 
by his s^z\n% quomque? Is the heir to be 
absolutely unlimited in point of time, and^ 
by consequence, the lord precluded from 
granting out the lands to any other person, 
and so to be robbed of his rights (c)? Or C 98 1 



(b) Vide mie, vol. 1. p. [QS4]. 

(c) He may iiideed grant subject to the cfaim of the 
heir of the former tenant. But who would accept a 
grant which would be for e?er open to his claim ?— 
What must be done as to, fines, £cjc. ? Must the gran- 
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are the year and day to be computed from 
the last (or third) proclamation ? But, if 80, 
by what law is the time postponed ? 



Infant heir If, however, the heir was an infant, he 
noLcSim. ^ was not bound, though the year and day 
had actually elapsed ; he was not foreclosed 
j^geofmajo- till he attained his majority (cI), which was 
fixed by the ancient law (where a special 
custom did not interfere) at fourteen (e); 
though as the age of twenty-one became 
afterwards the age of majority as to the te- 



rity 



tee and his heirs pay absolute fines, &c. for a contin- 
gent or conditional estate ? If he seize and grant to A. 
and his heirs, it wiU be evidence that the lord seized 
absolutely, and not qwmsque^ and consequently ille- 
gally, except there be a custoitn to seize absolutely* 
See 3 Dumf. ^ Easty 172. Doe d. Tarrant v. HelUfr, 
But doej this follow as a consequence ? I admit that 
three proclamations must be made, and that a year and 
a day must elapse, (say from the last proclamation,) be- 
fore the lord can be warranted in seizing absolutely, 
without a special custom : but I think the right of the 
lord to seize absolutely after such year and day, and 
three proclamations, though without a special cttstoiD> 
is unquestionable. 

{d) Ante, vol. 1. p. [234]. 

W Watk. N. cxliv. to Gtlb.Ten. 463. 
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Bant by knight-service (/), and as the te- 
nure by knight-service was the chief and 
most honourable tenure, ^the same age wos, 
as to many purposes, at length affixed as [ 99 ] 
that of majority as to persons who had no- 
thing to do with the. bearing of arms; to 
tenants in socage ; to bondmen ; and even 
to females (§•)• 

Hence the infant copyholder was to be 
out of ward at fourteen, and yet he was not 
to be accountable* for his acts till one-and- 
twenty ! -f So rapidly do absurdities accu- 
mulate when principles are forsaken ! 



(/) Ibid. &N. i.p. 339. 

{g) See Westtn. 1. cap, 22. at the end, *< until they 
shall have accomplished' the age of a male; i, €• 21." 
And see the Mirroury ch, v. s. 2. Of the Defects of 
the Great Charter. 

* But see vol. 1. p. [337]. But note, it is said ** to 
the dtsheiison of the lord." It does not seem so as to 
non-admis8ion« before the stat. of 9 Oeo. See the old 
caseil of infants. 

t In ancient days, a person was to answer «>A«i he 
aitamed his uge^ whether 14, 15, or any other period. 
See Robins, Gav. b. 2. c. 3. p. 185. 221-2-3. and the 
authorities there cited. And see the cases cited by 
him in 221, from the Year-books, from which it appears 
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Guardian in 
chiralrjr. 



C 100] 

Guardian in 
foca^^e. 



If the deceased tenant had held in chi« 
valry, or by military service, the lord was 
entitled, without account, to the profits of 
the lands during the minority of the heir ; 
as the heir was, during that period, incapa* 
ble of rendering the returns. The lord, 
therefore, having no services performed, was 
authorised in resuming the lands, as the 
consideration of his gift had failed (A). 

With respect, however, to socage tenure, 
the infant could perform his services by an- 



that the judges at least, so early as the time of Edward 
the Third, were for making the age of 91 the general 
age. See Jtf. 9. Ed. 3. f. 38. a. pi. 40. Where the 
kit^^s courts would not suffer th^ heir in gavelkkid to 
answer tkere^ fu e. in the courts cbonty) unless he was 
of the age of 3 1 • But it does not follow from this that 
he ought not to answer in the mafior-courf when of the 
age of 14, 15, or any period when he was to be out of 
ward by the custom of the manor. See ilf. 11. Hat. 
4. 29. b. pi. 55. and Tr. l6 Ed. 2. Maynard^ 47»^* 
pi. 2. 

The Mirreur says thiA women were to hare their age 
when of 14. Cap. 5. s. 2. 

(h) See Watk, on the King*s Claim as Gnardimn of 
the Ducky ofComwall^ p. 8# 
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Other (t) ; and if the services were perforoi* 
ed» the considerations of the gift were ful- 
filled, and the lord was satisfied. But as 
the lands in socage did not move from the 
guardian or next friend, as those in chivalry 
did from the lord, the former was account- 
able for the profits {k). And by the custom 
of JTen/, the lord himself was answerable to 
the in&nt for the profits, in case the guar- 
dian proved insolvent, or did not render his 
account (Q. 

The copyholder was considered as more Of copy- 
dependent upon his lord; he was still deem* custom. ^ 
ed, in some respects, as his tenant at will ; 
and the lands moved immediately from the 
lord of the manor: and hence a special cus- .[ lor ] 
torn, enabling the lord to retain the profits 
during the minority of his tenant, or to as- 



(t) Except as to fealty or suit of court. See 
'ani0t Yoh I* p* [^dA'S]* and post. ch. vii. Of Suit, p. 

[175-7] 

{k) Watk. onthe King^s Claim as Guardian of the 
Duchy of Cornwall, p. 9* 

(/) Lamb. Peramb. Kent. 552. Ed. 1596. And see 
also Robins. Oavelk. b. 9. ch. 3. p. 187* 
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8%a the custody of the lands to. atiotber 
without account, has been held gpod (m)» 

But unless a^rpma/ custom can be provied 
to the contrary, (and we may here observe, 
that a special custom must always be proved 
by him who would avail, him»^lf of it (n),) 
the lord is obliged to admit the in&at, oa 
due claim, by that person who is the next;Of 
kin of such infant to whom the tenements 
to which he is so admitted cannot de^ 
scend (o) . 



Hence it is often said that the guardian 
in socage is entitled also to the wardship of 
the infant who holds by copy (/>). But this 
[ 108 ] position may not always hold, as the copy- 
hold may descend very differently from the 
lands in socage at common law; and so,i>y 



(m) 1 Lem. S66. ca. 357. m E&z. in C* B. 
. (n) 4n'^4ch*ll* Pt[$7]* » .- « 

(o) 2 Roll. 4b,r. 40.. (?ar<^^ (P) pL \. Egktm'3 
case. Co. Copyh. s. 59. Tr. 136. See 2 Lutw. \ 189, 
1190. Church, y. Cudmore. Hob.Qldy l6. mCocksv. 
Darsan. Hutt. 16,17. 2 F**. 303. -Hcf^j-. N. (13) 
to Co. Litt. 88. b. 

(p) See Roll. Harg. &c. ubi supra. 
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pc^ssibility, the next of kiu of the infaiit to 

.whom the lands in socage cannot descend^ 

Biay not be his next of kin to wbom tbeca^** , 

AaM cannot descend, and, consequently, may 

not be the person entitled to the wardsbipv 

If on due proclamations the infant does 
not appear, either in person, or by his guar«- 
dim or attorney, to l>e adniitted, the lord under the 
may now, by* statute 9 Geo. cap. 29. ap- fJfr^Ji^u* 
point, at any subsequent court to be holden **nce. 
for the manor, any fit person to be guardian 
(H attorney for such infant, for the purpose 
of admittance only; and. admit such infant 
by such person, and impose the same fines 
as if the infant was of full age. 

It is observable tbat the statute of Geo. I< 
expressly confines itself to those infant or 
^femes covert wbo^ take ** by descent or sur- 
render to the use of a last will.^' Suppose 
a i^rson should surrender immediately to [ 103 ] 
the use of an infant or feme covert^ as to A. 
for life, with remainder to his younger son« 
and^. die before (^) admission, what is the 



{q) Forif i4. h^d been admiuedy and died, bis adrais* 
•ion would have been that of his son also. 
Vol. II. t 
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lord to do ? Is such case within the equity 
of the statute ? Or is not a proper distioc* 
tion made by that act ? For, in the cases of 
descent and last will, the lord can have no 
tenant till their admiUance^ as the former 
tenant (the ancestor or testator) is no more; 
while, in the other case, the lord has a te- 
nant without their admission, as the surren-* 
deror continues, till their admission, the 
actual tenant of the lord*. 



Under the 
Stat, of Car* 
9. by will. 



[ 104 3 



We have seen that by virtue of a speeimi 
custom in a manor, the lord may be entitled 
to the profits of the lands of bis infant co- 
pyholder, or assign the guardianship to 
whom he pleases ; but that if there be not 
such a special custom, the guardianship be- 
longs to the next of kin of the infant, to 
whom the copyholds cannot descend: 
hence a distinction presents itself as to the 
solution of the question, whether a father 
can, under the statute of Charles the, Se- 
cond (r), appoint a guardian by bis will as 
to the copyholds of his child ? 



* And see Carih. 44. [See also 13 Ves. Jun. 240. 
Ld. Kensingttm v. Mansell; tjxd supr. voU !• p. [d^]« 

note*.] 

(r) 12 Car. 2. cap. 24. B.9.k9. 
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ir rtyetie he such a custom, it wofild eer^ 
iaihfy be unreasonable to suffer it to be 
token B^ty by implication, as a statutii 
oaght not to be ektended by implication, 
to the prejudice of the rights of any one (5); 
and hence it has been very properly deter- 
mined (/), that the father can not dispone of 
the girardianship of the copyholds of his 
child, inprejmUce of stick custom; but it has 
no where been determined, that I know of, 
that such appointment would not be good 
itken no tmch cugiom existed. For though 
such appointment would not be good in the 
one case, it does not follow that it should [ 106 3 
not be good in the other. But, on the cdn- 
trary, it should seem that the appointment 
moubi be valid tis to the latter case(t«). 
However, as the guardian in socage seems 
entitled to the custody of the body, not- 



(*) See tTdtk. N. kxviii. to Gilb. Ten. p. 417- ^nd 
p0sU ch« X. Of Statutes. 

(I) 2 Lutto. 1189» 1190. Church v. Cudmore* 
3 Lev. bgs. S. C. 1 lord Rayrn. 132. $. C cited. 

(II) See Keilw. 186. a. pi. 1. & Waik. N. clxxii. to 

Cfilb. Ten, AlQl. and Lutk). «ftt sup* 

I 8 
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ml^standing the custom^, it should sefem 
also that the father may, by tbat statute) 
appomt a guardian of the person ^ of bis 
child, if he cannot affect his copyhold prOf 

perty{ar). ... > 

Duticyof the The duties of thct guardian, with respect 
^"* ' * to the copyholds of his ward, are twofoldj 
In the first place, it is his province to ctflti* 
vate and manage the lands «s may be laest 
advantageous for the infant. And, for this 
puFpose, he may make sueh a les^ef as is 
warranted by the custom, s6 it exceed not 
the minority of the ward; and marntaiii 
debt for the arrears of rent(y). 

[ 106 ] In the next place hef is to render such 
returns to the lord as a copyhoWermay ren- 



^ t. e. Supposing that the infant had lands in so- 
cage alsa^ for the tenant, in socage could only have the 
wardship of the body in respect of the lands, 

(x) Watk. ubi sup, , 

t See HuttoUf 1 6, 17. and 1 Lord Ray m. 131. in 
Wade V. Baker & Cole, .• 

(y) See Dyer^ 303. a. Marg, Sowper v. Goodbody* 
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der by aDOthep(z). He must pay the rents^ 
aad perform the rustic or agrioult'iirral »er« 
vices; as, to plough the lord's land, to re^ap 
or 'gather in his corn, &c. for such services 
still continue in various manors, though 

r 

now they are little more than formal ; and 
a^'lbe tenant is mostly bound to perf<Drm 
them for a certain number of day^ in the 
yeaf, they iisually go under the denomina- 
tion of boon or. dite days (a) . 

• The: gu^ridiau, however, cannot swear 
fealty . fov . his ward, as one person cannot 
wiemSm another. Nor does it appear that 
the guardian can do any service, in court, 
for such service must be a personal one. 
Btfithe common law even, a free suitor could 
nobhave m^de an attorney to do suit, but the 
law was altered by the statute of Merton{b); 
nor, even after that statute, could the attor- 
ney sit in judgment for his principal (c). [ 107 1 
Copyholders, however, were not within the 



{z) Calth. 51-2. 
(a) See post. ch. ix. 



{b) 20 Hen. 3. cap. 10. 

(c) Mir. cap. 5. sect 2. & 2 Inst. 99, 100^, 



lift GUARDIANSHIP. 

statute a/Merton {d)^ but are atill obliged to 
do suit in person, though another voAy esr 
soign the copyholder (e). 

forfeiture of When a wooutn takes husband, she must 
be answerable for bim^; it is her own act. 
Iff he commit waste, or refuse the services, 
it will b^ a forfeiture of her lands f/J. But 
the infant is not anS:werab]e for the acts of 
his guardian, as the guardian is not of his 
own choice; the infant wanting discretion 
to. choose, and the law assigning the indivi* 
dual. If the guardian, therefore, commit 
waste, the wardship only, and not the lands, 
shall be forfeited (^). Besides, the interests 
of the husband and guardian are wholiy dif- 
ferent; the former iseatitied ta the profits 
to his own use, the latter only receives 
theot^ to those of his ward, and is accounta- 
[ 108 ] ble for them to hina. 

If the guardian do any act which is in* 



{d) 2 Inst. 100. kposU ch. 7- Of Suit. 
{e) 1 Leon. 104. Sir John Braunch€*$ i:eise^ 
{/) Ante, vol. 1. p. [338-9]. 
{g) AntCi vol. 1. p. [339]. 
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consistent with the trust reposed in him, or 
if he kdowingly neglect to fuHil the duties 
of bis office, he shall forfeit his wardship; 
for his office was instituted for the benefit 
of the i«fant, and not to oonfer any advan- 
tage oo himself. Hence we find inMances Revocation 

tun 1 • 11 ofwardthip. 

in the roils of many manors, and especially 
]Q the more ancient ones, of the formal re- 
vocation of the guardianship which had been 
assigned by the lord : ^^ Because the afore- 
said A. B. did not perform the conditions 
on which' the said custody was granted as 
aforesaid : but, contrary to the trust reposed 
in him, the said C. D. (the in&nt) and his 
customary lands ilUtreated; and abused his 
power in that behalf committed/^ " Where- 
fore the custody or wardship of the said in- 
fant, and of his customary tenements, here- 
tofore committed to the said A. B. as afore- 
said, is accordingly, by the lord of the said 
manor, revoked, and, to all intents and pur- 
poses, utterly and absolutely annulled/' 
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[109] • Appointment OP GuABDiAN (A). 

*' And becau^te the said A. B. is an in- 
fant (to wit) of the age of two years, or 
thereabouts, the wardship or custody [as 
well of the person of the said A. B" (If 
the custom be such J '' as] of the copyhold or 
customary tenements to which he has at 
this court been admitted, is granted unto 
C £)• his next of kin, to whom the same- 
tenements cannot, according to the custom 
of the said manor, descend, until the said 
A. B. shall attain his full age, according to 
the custom of the manor aforesaid (i) : He 



((f) Such gu^dian, if ejected, may have aa ^e^U/Wfifi 
custodinEf or at least an action in the nature of it. 
1 Leon. 328. Cole v. Walks. Cro. Eliz. 224. S. C. 

(i) The age of majority differs in "most manors. In 
some it is fourteen, in others fifteen, &c. In modern 
entries we frequently find the wardship committed till 
twenty-one. But these latter instances seem to have 
crept in through error from the cijrcumstance before no- 
ticed (the age of the military tenant) : for, at the time 
in which our customs commenced , (and a custom must 
certainly have had a beginning, though we cannot at 
this day trace ii, see Davy*$ Rep. 32. a.) the period 
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the said CD. providing, out of the rents [ no ] 
and promts of the said tenements (or so far 
as the same shall extend), reasonable main- 
tenance and education for the said A. B. 
during such his minority; ANSWSRiNOSuch 
services from time.to time to the lord as 
sfaell be due for the same tenements, accord-* 
ing to the custom of this manor, and which 
a guardian may perform; And R£ND££ino 
a full and just account when thereunto iaw- 
f»Hy required/' 



•♦ 



of twentj-ooe was not applicable to the rustic or vili 
lein-teoaQt. The period of twen<;y-oiie w«js relative to 
Tyearing the heavy armour^ and not to the discretion pf 
the person. See Watk. N. i. to Gilb. Ten, 339. and 
N. cxHv. p. 463. & ante, p. [98]. 

In old rolls we often find the wardship granted " du- 
rdkte heneplacito Domini ;'* but more usually, ^*'donec 
perveneritadplenJam tttatem suam secundum ConMierttcf. 
leaner. pnedictJ** 



] 
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What. 



Who may 
grant a li- 
cense. 

Lord haying 
a particular 
interest only. 



OF LICENSE. 

A LICENSE* is an express autbcH^ity givesf 
by the lord for the time being, to the copy- 
holder, to do an act which such copyholder 
would not be warranted in doing by the 
common law or the custom of the manor; 
as to demise the copyhold for years, or to 
fell timber, or the like. 

And as such license is only an authority, 
it must neeessariiy cease with the existence, 
or interest, of the lord who grants it. If a 
lord who is tenant for years, or for life only, 
of a manor, therefore, grant license to bis 
copyholder to lease for years, and die, or his 
interest in the manor expire, the license be- 
comes .void, and the term of years created 
in consequence of such license must cease 
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$ 

\ 

aii4 ^ absolutely extinguished (a). So if [ 11^ 3* 
t^ license be^to fell timber, aQ4 the lordV 
interest determine before the timber be 
felled, the license ceases; and the copy- 
holder c^qot pnoceed to cut tbe timber (6). 
Bu^ if tbe license es^pire i^t tbe lease be 
qiiade, or tbe ti^^ber be'felled» it will be wt 
for^ejitwr^ of the copyhold {c)^ as tbe copy- 
hplder acted gQder Ibe exprass^ authority. o£ 
tbelprdfoi: tbe tiine being: an4 tbe lord toe 
tbe time being o^ay dispei^e for ever; so 
that n<>ne io: remaioider or reversk>n can take 
advantage of the act, even though sqcb lord: 
be only teaant at will (d)« But. it s^^ould be 
observed, that what is here said: of tbe lend 
for the time being, must be undemtood of a 
nghtful,\ov,d; for as a lord 6y wrong cannot JjJ|^^^ 
dispense s^a toa lord bjf right («), so itsbpuld ^ n^ ] 



■^^^"T^^^^^ . . V - ,i'ii ' J .■•'; Ji  I- 1 1 1 1  »« 



(a) 1 RolLAhr. 511. Copyhold \iK). Petite k, Deh-. 
bans. 2 BrovmL 40. S. C. by the name of Petty 8c 
Evans. Co. Copyh. s. 34. TV. ^i, 1 Keh. 25. Jlfiint- 
fas V. Baker. Gilb. Ten. 203. 29%-^. 

(b) See Gt/4'. TjBtu 2dS-d/& iKeb^^^ 

(c) See Gilb. ^ Keb. as above. 

(d) 1 Lev. 26. Milifax & Saker, & ante, vol. 1. p. 
[349]. [350]. 

(e) MUifiw-y. Baker, & ante, vol. 1. p. [34d*»50]. 



1«4 



LICENSE. 

seem, fr<im the very nature of the thinf, 
that no license granted bya wrongful lord 
can be good. 



Lord by right But, though the rightfot lord may dis- 

cannot afifect •?/•>•• i i i • 

the freehold, pense wim a forfeiture^ as to the I6rd in re- 
hiSTown^in^ mainder, yet he cannot exert any ownership 
terest ^y^^ ^^^ freehold^ save only as to his 6wh 

interest. He may grant a copyhdW iti fee, 
though he be only tenant atwill himself; 
for the grantee would be iii by tire custota, 
which is paramount the intefest of ' the 
\oxA(f). Yet, when the copyholder does 
any thing under the immediate authority* of 
the lord, and not by the custom, he must be 
i*egulated by the authority which such lord 
can give. The grantee of a copyhold comes 
in under the custom, and takes only a copy- 
Ao/ct interest; he meddles not with theyr^^- 
hald or inheritance of the premises. Bat a 
lease by license is a common law interest (^]: 
it may endure longer than the interest of 
[ 114 ] the copyholder himself; as, in the case of 



{/) Ante, vol. 1. ch. 2. Of Grants. 

{g) See aniCi vol. 1. p.. [301]. wadposU [121]. 
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^escheat, the^ lease shall cootique against the 
Iprd who gjADted the license (A), though: it 
would not be good as to a lord in r^maiu* 
der(i): this, therefore, affects the freehold 
Of^ inheriUmce of the premises ;^ and the lord 
fc^ir life or years has only a. ptiriicular intdr^ 
&f injifiefr^^haffi* It seems, therefore, rpar 
$p#.dble,c that the lord who has only a par- 
ticular ip^rei^t. in the freehold, should, not 
affect, or authorise another to lessen the 
v^ue of, that/reehpld, any. further thap for 
hiSk oiyn time. And this differs most essm/- 
tiidly fron^ a^grant of the c^pifhold interest; 
where, the copyholder would: be in by thf^ 
custom; as the custom has nothing to do 
w^th :%he fr^fifiid or inheritance of the land^i 
l)ut,with the copyhold interest only. 

If the lord, therefore, having only a par*^ 
ticular interest, grapt a license to fell tim- [ l^^ ] 
ber, and the copyholder accordingly fell, it 
Wov^ld be no forfeiture of the copy holder^ s in-^ 



{h) See HuU. 101. Turner & Hodges; & Utt. Rep. 
233. S. C. 

(•) See Petite v. Debbans^ ^ Muni/as & Baker, 
ante* 



l«ft 
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Urtsi^ B^ h^ would act with iht privity tSMT 
his lord ; ImII it should seem thut tte Mrd to 
remainder may have hfs remedy over ag^ieiM 
the particular or Hcedsin^ lord, as the lord 
in remainder had a property rn the treM; 
and perhaps may have an injiinetilMi to slay 
the fellings if the timber be not acttiany Got^ 
though the particular lord <iould ni^fc hiivt 
suth injunction againdt his owii aet(^). 



C116 3 



III the eise of fet^k ^ D^bbaia (% it 
was adjudged, a^coktling to RoUe, that a 
lord, whd was only a tenant at Will of the 
manor, eould not grant a license to his co^py* 
holder to lease for years. And, indeed^ a^ 
the rule seems to be that a lord caimot give 
license to make a lease for a lohger time in 
the tenancy than the lord himself has in the 
seigniory or manor (m), it must be evident, 
that a tenant who holds only at Will caMhOt 
give license to create a term of years. Y5st 
it may be at least very doubtful, if sueh te^ 
nant at will (he being the lord pro tempore) 



(k) See 3 Ves. Jun. 3. Wentworth v. Turner. 
(I) I Holt. Abr. 51 1. Copyh. (k). pK 1. 
(m) 2 jBroicn/. 40. Petty v. Emns. 
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grant license to the copyholder to demise for 
years, and the copyh<^der demise accord- 
ragly, whether such demise would be a cause 
of jfoffeiiure of the copyhold, as the copy- 
holder would act with the privity of his lord; 
though the demist might he immediately 
avoided by the lord in reversion, on his de- 
termining the interest of his tenant at wilK 
A lord who holds at will may dispense even 
as to those in remainder or reversion : and 
it should seem that the very act of licensing 
would preclude the lord who licensed from 
availing himself of any forfeiture, by reason 
of afi act done in pursuance of such license, 
and be a sufficient justification of the copy- 
bolder who acted under it ; and the dispen- 
sation of the forfeiture for a moment would 
seem a dispensation for ever ; the act once 
ceasing to be the cause of forfeiture, would 
sorely never be permitted to be the cause of 
forfeiture at any future time, as forfeitures 
are not to be favoured. 

[ 117 ] 
According to Sir Edward Coke (n), the steward. 



(n) Capyk. 9. 44. Tr. 10N2. 



^ 



laS LICENSE* 



steward caoDot, viriute qfitih grant lic^naa 
to demise, though id full court and in the 
name of the lord, unless there be express 
words in his pateut to enable him to do so, 
or by special authority given him l>y the 
lord, or by some particular custom; and this 
doctrine of Sir Edward Coke is adopted by 
the late Chief Baron Gilbert (o). 

The copy- The copy holder must pursue the termsi of 

holder must , . ,, , ,. • • • . c 

pursue hisH- bis license, as the license is. in the nature ot 
^'^* an authority. If he have a license to lease 

from Michaelmas last, and he lease frons 
[ 118 ] Christmas next, the Ipase will not be war- 
ranted (/>)• So, if a copyholder in y^^ have 



(o) Ten. 333. But see Kick* 85. a. cimtra. 

And^ even grantiDg the law to be with Lord Coke^ it 
should seem that any act of the lord, or even his acqui- 
escence, after the granting of such license by the stew- 
ard, (the lord being apprized of such license,) would 
amount to a confirmation of it. As if the lord sign the 
court-book, in which an entry of the license be mad^^or 
if he receive the fees on license, &c. And besides, the 
copyholder, on applying for license in full court, is 
surely not obliged to crave oyer of the steward's ap- 
pointment. 

( ;>) Qro. Eliz. 396. Jackson v, Neale, 
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a license to- demise for years, if he so long 
likfei and he' demist for years absolutely ^ the 
AhAk^ wotild not be good: but if he were td- 
ii'AXit^ftyt Hfe onfy^ it would be otherwise, as 
thh ctmdilitm would be implied {q) . 

I 
• t  # 

If th^ copyholder have a license to lease 
for twenty-one years to conanience from 
Michaelmas, and he make a lease for twenty- 
tHie year» to comtnence at that day; and af- 
terWirttis, but before Michaelmas, he make 
QiMth^r Icfase for the same term^ to com- 
dlence also at the feast of St. Michael; the 
licetise would be satisfied by the first lease, 
and "the second would not be warranted (r). 

But, if the lio€inse be to lease for five 
years, and the copyholder lease for three, it 
would be good {$) ; as he may demise for a t il9 ] 
less, though not for ^ greater, term than his 
license specifies^ 



1 
I 



•• tit » 



(q) Cro. Eliz, 46 1; Haddon v« Arrowsmith* Cro. 
Jac. 4S6p Worle^e v. Benhurym 

(r) Moore, 148. ca. 329. 

(s) Cro. Jac. 43$, Worh4ge if, Benbury* Cfo* Eliz. 
535. Goodwin v. Longhurst, 

ToL# II. K 



L 
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Licente on 
condition. 



The lord may grant a license on a condi- 
tion precedemi^ as it wrH not properly ce- 
rate as a license till the condition be per- 
formed ; but he cannot grant a license on a 
condition subsequeni,'^ as he g^ves no4:hifig, 
but only dispenses with the fb^eiture; aod 
the estate passes from the cdpyhokler, and 
not from the lord ; and the lord cannot aa^ 
nex a condition to the estate of another 
person (/). 



Licenie to 
demise for 
life not good. 



C 1«0] 

License to a 
tenant in tail. 



But the lord cannot enable his copy- 
holder, who, in law, holds only at will, 
to demise for life^ though a custom be al* 
leged to support it {u). 

It is said that if the lord grant a license 
to a tenant in tail to demise for twenty 
years, and the. tenant in tail demise ac- 
cordingly, such demise shall not bind ihe^ 



(/) Pophams 105—6. HMv. Arrawsmith. Cfo. 
EHs^ 461—2. S. C* by the name of Haddan* v. Ar^ 
rowsmith^ 

(tt) Godb. 171. ca. 236. And an estate for Hfet ^ 
license, would be 9l freehold interest. 
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issue in tail {x). But this doctrine seems 
justly questionable ♦. 

If the lord enter into an agreement with Agreement 
his copyholder to grant a Kcense, and re- 
ceive a consideration 5 a court of equity will 
compd him to grant it accordingly (y). 

A custom that on payment of ten yeiars Cii«tom in 

"^ ca«e the lord 

Tent, the lord should license for ninety-nine refufelicenM^. 
yearS) and, if he refused^ the tenant might 
do it without license, was adjudged good {z)i, 

[ 121 3 

The term created by license is a conmion Term under a 

• , 1,1. V license is if 

law, and not a copyhold, interest. It may common-lair 
be assigned by the lessee without any fur- ■"**"*•*• 
ther license or consent of the lord. It is 
extendible at law; and may even continue 
after the determination of the copyhold (a). ' 



(r) See Kitck. 84. b. 85. a^ 

* See post. [194], 

(y) Nels. Chanc. Rep. 49. Hungerfotd t. Austen. 

{z) €ttwe & Bridges^ cited as adjudged in 2. Kehi 
344. Porphyry ▼• Legingham. And see Giik IVii. 294i 
ic WttiL N. cxIt. 

(a) See antCt vol. U p. {301]. 3 Leon. 99-^70. cut 
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FORMS OF LICENSE. 



License to demise. 



(In Court.) **Alsoatthis court, license was granted 
to A. B. one of the customary tenants of 
this manor, to demise and let all that, 
Sfc. unto C. D. [or ' unto any person pr 
persons at his pleasure/] for any term not 
exceeding eleven years, to commence from 
the day of next. And the 

said A. B. paid unto the lord for such his 
license a fine of three shillings and eight 
pence, being four-pence for each year of the 
said term.'* 



[ 122 ] If out of Courts say^ 

"Manor of^i " Be it remembered that, on 
^^ Fairhurst.\ the day of in the 

year, &c. license was granted by me. 



106. Hob. 177* SvoinnerUm t. Miller. The license 
should be on condition that the real annual value be re- 
served ; in case o{ forfeiture or escheat. 
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-B- F. lord of the said manor, unto A. B. 
one of the customary tenants of the same 
manor, to demise and let all, &c. unto 
C. D. &c. for the term of seven years, to 
commence on the feast-day of St. Michael 
the Archangel next ensuing. And the said 
A. B. gave for such his license a fine 
of ^' ''E.F:' 

In the lease^ made in consequence of the 
license, it would be proper to insert cove- 
nants to the following effect : 

^< That [the lessee) his executors, adminis- covenants in 
trators, or assigns, shall not, nor will, do> Jlcenw!"'* ^^ 
or cause, or knowingly suffer, to be done, 
any act, matter, or thing whatsoever, by 
means of which the estate and interest of ^ 
the said A. B. bis heirs, or sequels, in 
the said messuage, &c« or any part - or 
parcel thereof, may in any wise be forfeited 
or impaired.^^ 

r 

" That {the lessor) his heirs, executors, ^ ^^^ -i 
or administrators, or some or one of them, 
shall and will, from time to time, and at all 
times hereafter, discharge, or, upon reason- 
able request, save harmless and indemnify, 
the said C. D. his executors, adminis- 
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trators, and as^ns, from and against all 
rents, dues, duties, and services, from 
hencefcMth, during the said term, to be paid, 
rendered, or performed, to the lord or lords 
of the said manor for the time being, for, 
out, or by reason of the said demised pre* 
mises, or any part or parcel thereof/' 

License to fell Timber. 

*^Also at this court license was granted 
to A. B. one of the customary tenants of 
this manor, to fell, within six calendar 
months from the sitting of this court, 
twenty oak trees now growing oa a cer- 
tain tenement called €, within the manor 
aforesaid, and already set out and marked 
. by the woodward or reeve of this manor 
[or vto be forthwith set out and marked 
by the woodward or reeve of this manor,^3 

* 

[ 194 3 ^ ^" %\xc\\ cases used and accustomed, for 
the purpose of repairing the buildings and 
fences of, or belonging to, the said tene- 
> ment. But he paid no fine for bis licenses 
by reason that the said trees were assigned 
for botes/' 



" to fell, within six calendar months 

jVppa, &c. two hundred oaks, eighty elms, 
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forty-eight ash trees, and twenty-two beech 
trees, now growing on certain tenements 
called D. E. F. and G. within the manor 
aforesaid, to be chosen by the said A. B. 
for ^forthwith to be set out and marked 
by the woodward or reeve of this manor, 
as in such cases used and accustomed,'] 
and the same to convert to his own use, or 
to sell and dispose of at his pleasure, with- 
out any account to be rendJered for the 
same. Protided nevertheless that this 
Ueetise shall not extend to the felling any 
of the oak trae& m>w growing in^ or near 
the crofts known by the names of the Weil- 
eFoft and Lamb-eroft, and called the 
Boundary-oaks; nor to a certain oak called 
Artbur's-oak ; nor to any trees growing in 
the walk or avenue called the Prior's walk. 
And the said A. B. paid to the lord for a [ 135 ] 
fine for such his license one hundred pounds 
[or, ^Aad, for such his license, the said A. B. 
is to pay to the lord for a fine, within three 
calendar months after the felling of the said 
trees, the sum of three shiUings^ and four- 
pence for every ton of timber which the said 
trees shall contain, according as the same 
shall be admeasured by tlie woodward or 
reeve of this manor, as- in such cases used • 
and accustomed/} 
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[b] See * 
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devolved to his superior, to his itnmediate [ 127 ] 
lord, that they might continue to be used 
in the defence of the state ; and hence the 
OFigi'u of the heriot. 

* 
We find the herio.t either expressly no- 
ticed or alluded to in most of the GotKic 
codes (c) ; , and from the northern nations 
have we also derived the term (rf). 



heeredi suo« Si vero hseres de tali ^tate, non sit quod 
annis uti possit si opus fuerit, ille qui, eum habebit 
in custodia, babeat similiter castodiam armorupiy et 
bominem inveniet qui annis uti possit in servitio do- 
mini regis, si opus fuerit, donee hseres de tali setate sit 
quod arma portare possit, et tunc ea babeat. Assisa 
de armis habend, in Anglia. 27 Hen. 2. Rog. HovedeUy 
sub. ann. 1181. fol. 350. a. ScripU post Bed. and Spelm. 
Codex legum vet. &c. WilL Leg. Anglo^Sax. 333. 

(c) LL. Longob. lib. 3. Tit. 8. s. 4. Lindenbrog^ 
Cod. Leg. Antiq. 679* LL. Canut. cap. 6Q. & 75. 
apud Lamb. & ffilk. Compare LL. Can. c. GQ. & LL. 
GuL c. 22, 23, 24, & 29* (apud Wilk. LL. Sax. Seld. 
ad Eadmer. & Kelh. Norm. Diet. J 8c LL.Hen. i. cap. 
14. fap. Wilk. & Lamb. J & Doomsday Book: Ber^ 
chescire^ tit. Walingeford, k' Herefscire, tit. Hereford 
Civitatet & Arcenefelde. 

By tbe 75th law of Canute^ the heriot was not to be 
accounted for when the tenant died in battle. 

(d) From Jjejie (Exercitum) & 3eat (fasus). Bel- 
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Commuted* 
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As the feudal systeoi declined, the he^ 
riot was frequently codmuted ; and the 
lord received a sumn of money instead of a 
portion of arms, horses, or liabilioi^nts .of 

[ 128 ] war. Such was the usage of Normandy 
before the conquest of England (<?): and 
although William ordained the rendering 

^ of arms (/), yet we find the payment ia 

money usu^rl in the i\m% oi Henry th^ Se-* 
cond (§*), and required in that of John (A). 



Confonnded 
vith Uie re- 
lief. 



The heriot was often confounded with 
the relief^ though, in fact, they differed 
essentially. The heriot was paid oa the 



/iete» apparatus; provisioa for war. Vide Spelm* Ghss. 
'voc. Hereoium^ Somner's Sax, Diet, v. Jpejiejafe. 
Ghfs* ad Wilk* LL. Sax. ▼. J^ftjie-gear. Fortesq* 
Mim* Pref. Ivii, — ^lix. 

(ie) Orawad Caustumitr de Norm* cap, d4r de Relie/i 
fm 56. b« 

(/) UL Gul. Cap. 3S, Sa, 24. 

{g) Vide Glanm. Idih 9* cap. 4. fah 143*4. Ed. 
178Q- & 8^ L9fd LyUleUm's Hist. Hen. 2. bw 2* N« to 
p. 100. vol. 3. p. 325. 330, 8vo* ed. 

(k) Mag. Cart. Reg* Johannis. cap, 2. ap» Bl^ckst, 
in which the relief spoken of is called the ancient relief: 
* •' per antiquum relevium.^^ 
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determination of the teoancy — the relief on 
tLe accession of the beir (t). 

From f3inalogy to the proper or military viHein- 
heriot, was the heriot of the villein or 
husbandman demanded. In the case, in- 
deed, of an absolute or pure villein, as 
bis lord was, in strictness, the owner or [ 1S9 ] 
proprietor of his chattels, the heriot,' when 
taken, was, in truth, an indulgence, as it 
amounted to a relinquishment by the lord 

of the rest of the property (/). 

» • 

As the military tenant was to render 
his warlike accoutrements,, so the husband- 
man or socage tenant was *to render 
his best beast (m). The former were ne- 



(t) Vide Spelm. Gloss. v« Hereotum. Co. Copyh. •• 
25. Tr, 33-4. Fitzh. Hariott. pi. 6. 

(/) See ^ BL Comm. ch. 6. p. 97* 

(]w) ♦* St Lib. Ho. ihi moritar. Rex ht. Cahallu. ej. 
cu. Armis. De Villo. cu. morit. ht. Rex 1. Bove.^^ 
Doomsda J Book* Herefscire. tit. Arcenefelde. The 
villeia had no aroos to render* Vide LL. GuL c* &i« 
Seld. Eadm. 199* 

LL. GuL cap. 29. De peiie/a vilam. he meillur 
Aveir quU aver a u Ckitnal^ u Bufi u Vacke^ danrad a 
son seignor de relitf. 
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[ISO] 

Whether ori- 
ginally gra- 
tuitous. 
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cessary for the continuance of the national 
defence, and the latter was to be used for  
the purposes of agriculture. The villein- 
heriot, however, differed in different ma- 
nors (n), as it depended upon reservation, 
or some agreement which afterwards ri- - 
pened into custom. 

We are told by Br acton (o), Fleta (/>), 
and Britten (y), (who by the way scarcely 
differ in their description) that the heriot 
was originally a voluntary or gratuitous 
bequest of the. tenant. But I apprehend 
that this must be understood merely of the 
heriot of the husbandman (r), and not 
of the military heriot; since we find the 
latter 6xed as a right, as a legal duty, at 
least so early as the time of Canute the 
Greaty confirmed in that of the Conqueror 
and acknowledged in the charters of Henry 



(n) Sometimes it was the best dead good, without 
any relation to agriculture. See post 9 p. [138]. [142]. 
(0) Bract, lib* 2. cap* 36. s. ^-foU 86. a. 
(p) Fleta. lib. 3. cap. I8./0/. 212. 
(q) Britt. cap. 69,foL 178. a. (493.) 
[r) And see 2 Black. Comm. 423. 
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^he First y John^ and Henry the Third. In ^ 
some Saxon wills, indeed, we find 'express, 
bequests of an heriot to the lord {s) : blit 
«uch instances seem only from abundant 
■caution, that the testators might not ap- 
pear unmindful of their lord, and to pre- 
vent the chattels of the deceased from 
passing into other hands, and especially [ 1^1 ] 
into those of the church ; since it is evi- 
dent, from the very bequests referred to, 
that, though, the heriot was expressly di* » 
rected to be paid, it was considered as the 
lord's " right/' 

Having thus cursorily traced the origin 
and history of heriots, I shall proceed to 
the law relative to them, as it appears to 
be acknowledged at this day. 



Heriots, then, are divided into heriot-cus- Division of 

J , . . herioU. 

torn, and heriot-service. 



Heriot-custom is that which is due by Heriot-cus- 

•^ torn. 



(s) ** cpcrr name LJ^ouepbe hijr jxiS^^ JJcjiiet." 

Will of Wolgithj A. D. 1046. Sorm. Gav. App. 211. 
And see Lamb, Peramb. Kent, 493. Will of Byrhtrice 
& Glfswy^e 
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virtue of an iniEnembrial usage of a certain 
.place 0v.di$iticiy precinct or territory; as 
within the manor of FairhursL . The cus* 
torn by which it is due is, like all other cus- 
toms, local {t)^ i. e. is relative to the place 
wkhinjehich the heriot is claimed, and not 
merely relative to these or those particuinf 
[ 139 ] lands for which it is payable. Thus, sm 
heriot due on the death or alienation of 
every tenant of the manor, is an heriot-cus- 
. torn (tt). It is not due on the death of A. B. 
merely because he died seized of Black-acre 
rather than of White-acre, or of White-aere 
rather than of Green-acre, but because he 
was a tenant of the inmnor general^. It is 
not due by reason of the particular or spe- 
dfic grant of Black-acre; it is not due by 
reason of a particular or express reservation ; 
but only and immediately by reason of the 
usage immemorially existing within the ma- 
nor of which the premises are held, 

(t) Co. Liu. 33. b. & 113. b. & ante, ch. II. Of 
Customs, p. [55]. 

(u) See Kitch. 133. a. & b. & the cases there cited 
from the Year-books. Co* Copyh. s. 94. Tr, p. 24» 
2 Bl. Coram. 42^. ch« 3a« 
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This species of beriot is said Ix) to lie 
tn prender^ and DOt in render ; for it is not, 
by the terms, a service^ or in the^nati^re of 
a rent. It may -be due oo ^he death or 
alienatioB of a tenant fop life or. years, 9» 
weW as on that of a tenant in fee-simple (y). * t ^^* ^ 
It Qiay be payable on the death of a tenant 
only, or on his alienation only, or on either 
'of those Invents, according as the' usage 
prescribes {z). 

• 

. Heriot-service is always due by a parti- ^^^^^' 
cular and express reservation in the grant 
pr lease .(«) ; or is claimred by prescription, 
which JQiplies, or supposes, or presumei^ 
such grant containing such reservation (6) ; 
and thierefore lies in render (c), being in the 



(x) Co* Copyh. 8.25. Tr. 33. &3 BU Comm. 15. 

(y) HU. 21. Hen. 7- fol 13. a. pi. 15. & see KUck. 
133.a.&b« 

{z) Vide Hil. 8. Hen. l.foL 10. a. & b. pi. 3. Kitch. 
133. b, 

(a) Co. Copyh. s. 24. Tr. 24. 3 Salk. 332. 

(b) See Gft/6. on Dutresses, 8-9. & po«/. [134]. ^c. 

(c) But it aeems to be now settled that it lies mfren- 



It4 
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nitufe b( a rent (df), or founded in anetenC 
tenure {e) ; and, coniequentty, is incident 
to, and shali'always follow, the reversioir, if 
the grant be for a particular estate; or the 
seigniory, if the grant be in fee (/). ^j 

It is said in some of the ancient bo^ks* 
that this species of heriot is dire only Oti' 
the death of a tenant in fefe simple (g^);. 
But, as it is due by reservation^ it is nfani-** 
fest, that it may be reserved on the grant 
of a less estate (A). Perhaps a distinction 
may be thus made: if the heriot be claimetl' 
aifter the death of a tenant for life or yeitrsr,*' 
who was in by the grant of the lordj the lord- 



der also. S^e post. & Cro. Eliz. 92. Sir John Peter 
Yl Knolli J Show^ 81. Parker v. Gage.. .r. 

(^ i Keb. 677. LemaL v. Cara. 2 Sawtd, . 165. . 

(e) Kitch. 133. b. 1 Show. 81. Parker v. GageS 
Gilb. Distresses, 9. 

I/) RolLAbr. H^iot^j^}. l. 2 Sound, i65. Lam- 
yon V, Came. 2 Keb. 505. 677, &c. 3 Salk, 181. Os- 
borne V. Siure, Ibid. 332. 

(g-) Hit. 21. Hen. 7. pi. 15. /a/. 13; a. fe'pl. 24./b/^ 
15. a. Kielw, 84. a. & b. & see 3 Salk. 332. 

(^ "^'Btkntt. m. £anybn v.'Cfem^, &c. "^^^ * " 
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ludsi sbeur tbe deed by which ft was re-^ 
served, or otherwise prove the express re- 
servation: but if the grant of ti»e lands was 
so distant that the deed of <5reation cannot 
be shewn, nor tbe precise terms of reserva- 
tion be otherwise proved, the lord niust 
prescribe (i) ; for it is not (by the terms) [ 135 ] 
due by cu»tom, as it is only claimed on tb^ 
death of the tenant of particular lands (Ar), 
and not on the death of the tenants, gene- 
rally, of the manor. And as the gran^ 
must of necessity have been in fee, (for any 
particular estate must be of known begin- 
ningi as. well as of definite continuance atrd 
termination), the heriot shall be considered 
as due only on tbe death of such tenant ia 
fee; And no mischief could here ensue: 
for if the tenant in fee should make a grant 
or lease to another in tail, for life, or for 
years, the donee^ grantee, or lessee, would 
be, tenant to the donor, grantor, or lessor ; 
and no. heriot would be due on his death: 



(t) See Gilb. on Dhireues, 8-9- 3 Sfetk. ^9^. Hitch. 

(A) Vide mi ^U H«fi« 7- pl^ U. feK 1^. 6. l6. «. 
Vo£ fi. L 



JI4S 
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hut th* donitr^ or ttnant <» fet, would stiU 
continue tenant to the lord; and th?refor«, 
on his deatii, the heriot would equally be 
due. So that the lord would not be de-^ 
prived of his rightful and original heriot, 
nor should the heriot be multiplied ift 
prejudice of the donee or grantee. And 
[ 136 ] although the tenant in fee should thus p^rt 
with the possession of the premises, yet, 9» 
the heriot is an heriot-service, the premisos 
would be still subject. to a distress (/)• 

But if the tenant in fee grant to A. for 
life, or in tail, with remainder over in fee 
io a stranger i so that the tehole fee pa^Jreen 
the grantor, there A. the parlicubr tenant, 
shall hold of the lord, and not of bkn wbo 
made the grant or gift (m). 

The heriot bere, then, is due on tile death 
of that person who is tenant to the iord^ and 
not on the death of him wbo is tenant io 



«d^ 



(I) SeSJXMT. 

(m) Bro. Ten. 21. Dyer. 363. h. pK 19* 3 JiM<« 
505. Go. litt. fil. b« Chdb* IS, IVeUe k Potter. 



ikat (tfae lof<)^s) tienani. And here^ thertf^ 
fbre, a distinction again arisen wi^^ respect 
to those wbd take a pof'iion of this fee by the 
aei 6f law or by the act of the party. The 
datiee in tail, the grantee for life, and th!^ 
i«89^ ht ydam» take by the act 6f thepettty^ 
^tM do not become tenants to the lord ; and, 
consequently, as we hav^ seen, no heribt iiij C '^^f 1 
in such case, due on their death, fhe htii^- 
band taking his curtesy, or the wido^ hef 
dower, are in by the act of the law. The 
husband (at leaat in cases where he takes 
IhetirAlrfe estate) isr tdnant to the loh} (n). 
¥be wid6w (except she' does take the whole 
(») ), isi* tenant to the heir (/?). ^ ft shoiifd 
MetH', tl^efbre, that, in the present case, 
tile b^riol would be due on the death d* the 
forifiier, though not of the lattet. The dfs* 
tinction between the persons taking by act 
6f law or of the party, does not seem to have 
bfeen sufficiently attended to in the case in 



^m 



• (wy M T itef. 8U I. Wath. on Desc. 83; 

(o) See Watk^ on Df»e. 81. k WatL N. sxv. td 
GHk. Ten. 373. U GUb. Ten. 1 7^-4. 

ip) Bro. Ten. 84. & W'atk. on Desc. ^3i 

L2 
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Saehetf {q). Mr. Viner hM told us («*), tliiit 
according to Fnmikeia the case in Kietni^i 
the heriot was not payable on the Heath of a 
tenant by the curtesy^ But Mr. VmerMn 
[ 1S8 ] not told us that Kingsmil was of « cOAtrarjr 
opinion («); nor has he told us ihM Frwih 
was answered in a naanner to which he could 
not satisfactorily reply. For the instance 
which Frowike gave of the tenant for life 
and remainder- man differed materially frdm 
the principal case; in that the tenant for life 
and remainder-man were in by the act of 
the party, and the tenant by the curtesy wds 
\ in by the act of law. Besides, the estate 
for life and remainder in fee, formed, in 
consideration of law, but one estate; while 
the estate of the tenant by the curtesy 
eould not possibly form one with the re- 
version in the heir. 



V 

fieriot,wbat« We have already seen that tlie heriot of 
the military tenant orginally consisted of 
arai8» horses, or habiliments of war; aod 
that of the villein, ceorl, or husbaodm89» 
either of some beast used for the purposes 



{q) JTtcto. B4.a.&;t>. 

(r) 14 ^br. ^06. Heridt (B>) pi. U 

(«) See Kieiu>. S4« a. 
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<>f tgriculturei or which formed part of hn 
stock) or of some inanimate good : and w$ 
jthe latter (or villein heriot) is the only 
species of heriot now remaining among ui [ 139 ] 
{£^. we will 'here chiefly confine our remarks " ' ] 
r^ it* 

, The most usual thing rendered as an Beii animal. 
Ji^iot of the latter kind is that of the best 
g^m^i of which the tenant died possessed. 
J^pdin. an avowry it is necessary to allege 
«Qf ^bat nature the heriot be, whether an 
;C|ma^ or dead good (ii)i 

. Wimh M the he%t animal, in case the 



-c^ 



. ^^1) ^e Wtita^ heriot mast har^ fi^llen with the mi^ 
litary tenures. See 12 Cat. 9. c. 24« Though, vs^ 
deed, it seems to have been long before lost in the re- 
lief, 

(ii) ^efiiif/. iSAatr v. Taylor. Hob. 176. S. C. 
■^BisstaniniHl/' ' Manor ofBasset fee in Sussex. The 
li^tBage present that •^— - died seized, &c. Where- 
jqntm therei happened to the lord for an heriot the best 
fnuq^f yi'* !»!M g«/maof the value of tenpence^ seised 
into the lord*s hands. Presentment in ]627* ** Best 
|«;6d/^— without saynigTive of dead. 3 East ^66; mi 
aee 1 Bosanq. & Pull. 393-4. Parkin v. /?a<|C/{j^f. anc^ 
Adderlejf v« /2arf, cited m note (»}• 394. 
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t^pant dies possessed of aevipmU is to be 
Appertained by the lord, for he may take 
which he pleases as aucb: hut if be seise 
the cue which in reality is the wofsl:, be 
inust be cootent; for it wilt b^ his onui 
folly to make such a choice ; and inuDe«- 
diately on his election the property shall 
vest in bw (^)* 

[ 140 3 But, whatever the best beast may b^ 
it must be remembered that it is the bee^ 
beast of kU lenant which the lord ia eDti-s 
tied to; for he cannot seize, or prescribe 
to have, the best beast of a stranger {yl). 



(x) Hi!. 16. Hen. 7- pi. 3./o/. 4-5. Hob. 6o. & Bro^ 
Har* pi. IK Cro. Eiiz. 5SjK Odiham v. Smith. Bcift 
it was resolved in the latter case, that if the tenant hoUl 
by rendering an ox as an heriot, and th« teQiu»t have 
several oxen, the lord cannot take which, he plQUf&; 
but the election is in the tenant, who m^y render which 
ox he will; for if the tenant do render an ox (whether 
it he the best or the worst), the render will be satisfieds. 
& see Plowd. 96. 

(y) Dyer. 199.. b. Parton v. Mason & Marg^ (5^. 
Cro. Eliz. 725. Parker v. Qmbl^ord* Moime l6« 
WUt&nv. Wise. 
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And as it must be the best beast of the 
faBMi<, 80 it most be the best bea«t of tbd 
tenant ai the time t^Ais death or atienatton. 
For ff the property in the beast was n6t 
ai that time in the tenant, the lord can 
bsire no title to it {z). But if the pro^ 
perty in such beast wa$ in the tenant at 
that time, the title of the lord is complete. 
And, therefore, if the tenant die on the first 
of Jainuary, and the lord do not seize till 
tbe first of December, the lord must not r- ^ .^ -. 
tMke that beast which may be the best on 
th& latter day, but that which was tbe beat 
efn tbe day on which tbe tenant died or 
aliened («)• 

If tbe tenant, at the time of death, or 
aii^iation, have no beast, the lord must of 
necessity lose his heriot; for where there is 
nuitfaing, nothing can be had (6). tf the 



(«) Bro. Har. 8. Kieh. 135. t>. 136. a. Hutt. 4-5. 
skew, V. Taylor. 

(a) Mich. 6 Ed. 3. pi. 3./o/. 36. a. Flowd. Quaries; 
Qu. 64. 

lb) Kietw. 84. b; Huit. 4. Shaio v. Taylor. Car* 
ter. 9§^ A Leon. 2d9« pi. 377* 2 B/. Comm. 424. cb^ 
9S. 



t&i 
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•  

tenant, therefore, parted itith lm't>r5parQr 
^n his beasts, before his death or atien^ttony 
he would have prevented the lord's ciaitt. 
This was frequently done in order to de^ 
fraud the lords of their rights, till the st0«» 
tuie o( Elizabeth was enacted to remedy tbe 
evil—of which statute we shall preseatiy 
say more {c). But the tenant cannot jde-* 
^at the lord of his claim by will, as the de- 
vise will not take effect tilt his decease, 
and M€» the lord's title shall be pref6rred(^; 
The heriot, therefore, can only be taked 
from the chattels of the tenant ; and is ao 
charge on the lands (e), any iiKM'e than a 
relief (/), or the fine of a copyholder (g). 



pead god, 



When the heriot is of the best dead or 
inanimate good, a jewel or pi^ce 4>f plate 



t— *- 



■«olr-aM*a>M- 



(c) Post, at the close of this cnapter. 
^\d)~Phwd. Qutsries. Qu. 64. Co. Litt. 185. b. 

{e) Brad. lib. 2 cap. 36. s. 9./oi.B6. a. Fieia. iib. 
3. cap. XH.fol. 2J2. Britt. cap. 6g. Fiizh. Avowrie. 
pi. 233. 2 Bi. Comm. 424. Co. Capyh. s. 24. fr. 24. 
fiut iee Hii. 8. Hen* 7. 10. l>. |1. a. pi. 3. contra as to 
beript-service ; & Post. 

(/) fi*xf^ 4»9wrie. pL 233. 
{g) MmH^^ yt/i. \. p. [32 1]. 
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foajf b0^aken^)i. c But itjgcwistA hoyeyfj» 
i^ always, a persomU chattel (4; Jt.capp^t 
be a reahch^it^lj or a thing ii) action. , Jin^ 
aa the- law, as already noticed, reiapve t^ 
an. animate or. living. gqod, is eqqally appli^-; 
cable, to the dead, it will be q n necessary, tq 
repeat it here, 

e . ! [ 143 3 

In some manors it i$ customary ,tp pay Sum certain 
n sum certain in lieu of heriot (A:). But h^rioi.^ 
aucb custom, like all other customs, must - - 
be. beyond time of memory ; for if the Jprd 
and tenants enter ajb this day into a new 
GompQsiijon, it will not bind the representa- 
tives of either party (/), 

.. JHowever, pi) a grant or lease madp at ,. .... 
Ibis dpy, a'su.m certain may bq reserved in the 
name of an heriot (m) ; for this would have no 
relation to nny former custom, but be a new 
render on an express reservation in the deed. 

It ■■'J I 

{h) <iBl.Comm. 4^4, 
' 'fiy/6tU 424. 

(k) Kitch I0ff. a. ^ 

(/) 2 BL dmrh, 424. Co. C^h. s. ili fVi 46. 
BvLt quare. * .: > .^... -.r 

(wt) 2 Saund. \65. LanffoA i^€km»i k mV Ex. 
€ara. 2K€b.505. pi. W. 6'^7i pl.issr. Si<X ^%)Lev. 
^ 294. S.C. 1 Fe»/.yi,S.C. 
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Sum certain, It se»fli6(»fie9 (vappeDs that tb^ lofd k to 
Zb^L^^ have an heriot of the best beast or good, or 
a sum certain. It is then in the election 
of the lord which of them be wtJI hav« ; aiid 
it has been thought that the lord could not 
distrain for the former till he had express}^ 
[ 144 ] made his election (n) : but it should seem 
that, by the very act of distraining his elec- 
tion would be made. 



Sum certain, 
if no beast 



In some manors the lord is to have tb« 
best beast, if the tenant die possessed of a 
beast; but if the tenant have no beast at bis 
death, then the best dead good (a) ; or a 
sum certain, as five shillings (/;). 



Heriot— due 
on whose 
death. 

[ 145 1 



As the reservation of an heriot, ana par* 
ticular grant or lease, is merely the agrees 
ment of the contracting parties, it most ccr- 



(m) Lift. Rep. 33. 35. Beare & Hodges. 
* [o) *' If tbe tenant that deceseth dyeth having no 
cattle of his owne, then to pay his best ynipleuent of 
household-stuff for the heriott." Customs of the manor 
of Dymock ; Co.. Gh. Or, best good. Manors of 
Sirheh^ and Thomhnry; in Co. Gio. &c. And see 
Mich. 7. Ed. A.fol. IS. b. pi. l6. and Cowp. 62. Grif- 
fin V. Blandford. 

(p) " Bm-gensis at. caftotfo. seruien. €Ui morttftet. 
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tidiily niajr be . ileacrved on unjf patiumlar 
4neni. But when an keriot is ciaimfid by 
mutom^ it can only be so on the death ox 
alienalio^i {q) of a UnaiU. To claioi an Tenani. 
heriot by custom, on the death of evefy per^ 
son dying within the manor, or on that of a 
9tTa0iger^ .wpuid not be good (r) . Straufcr. 



habeb* rex equum 8c arma ejus, De eo qui equu, «• 
habeb, si moreret. habeh. rex cut, X. Solid, aut terra, 
ejus cu. domib. Siq. morte prceuent, non 'diuisissit 
qum sua era. rex habeb. omem. ej, pecuniam," 
DoQiDsd* Herefordstire. tit. Bereford Civita^. 

By the 24th law of William the Conqueror^ the va^ 
vasor, in ease he had no horse or arms, was to pay one 
hundred shillings. *^ Sil Just des Apeille^ quil ne^ ant 
ne chival ne les armes per c. solz.^* LL. GuL ap. Seld. 
oiEadm, Kelh. & Wilk. 

(jj See 2 Roll. Abr* 519. Tenure(li,) pi. 8. Custom of 
Cornwall for purchaser to pay relief; & see I. pi. 5. 
Btnmtqmet & Pidier. C. P. 2»'2. Trin. 38. Geo, 3. 
JParkin t. RateUff^ where a custom was alleged to have 
an heiiot on the tn-comai^ of a piurchaser. Thi^, if sup- 
pactabket* KK^y b^ai^ some analogy to the fine on alien- 
ation, which became payable by the fieolfee. See 
^TitfAr. ]V;.,xxxii. !• Gtlb. Ten. 377. 

(r) Cro. Eliz. 725. Parker v. Comble/ord, 



^ For Ifee heriot was given to the UmnI ^hea 4ie per- 
son who had it could no longer use it ; btit here it seems 
to be^ taken away from the person who ought to have it, 
for the purpose of defence or agriculture. C. W. 
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Tenant fa But, CD the death erf a faiMMil, an heriot 

for yean, at (^>tner by €Ust(Kii OT «ervjice) may h% 

claimed, whether sucn tenaot be a tenant 

^^/T ^ '^ W» ^^^ '*fe (0» for years (»), or at 

;/i will (a:). 

[ 146 ] It is not, however, necessary that such 
tenant be ike tenant paravail; for a persoD 
having the mesnalty may equally hoM by 
heriot (y). For the lord mesne is tenant to 
the lord above, though he be lord to the te^ . 
nant paravail. 



JHente. 



Oineiiee. 



If A. disseise B. yet B. will continue 
tenant to the lord by right*; and, tfaercA- 
fore, an heriot will be due on the death of 
the disseisee, and not on that of the dis*. 
seisor(»). But, according, to the distinc- 



(i) Bro. Har. 5. See GM, <m Distresses, 8-10. 
(/) Bro.Har.5. Kick. 133. a. 2 Situni. t65.*-ik^ 

nyofi & Came, &c. 3 Saik. ^S}, t)6borMy.'Sture^ "- 
(tt) Kick. 133. a. S Sound. 165. Lanywur. Ceirnt:- 
(x) 2 Bulsi. 196. in Mix v. Gardiner. - -^ 

(y) Pasch: 4A Ed. B. p\. 24.JhL 13. a. &rcit^ Bro. 

Har.l. ' * ^ -' 

* So of Cppyh. see Co. Copyh. s. 56.' Tr. t$9s - 
(i)' fide Pasdk: 44 Ed. 3. pi. 24. -fill. iS; i' 4 jjb//. 

Ahr.Her.2. ftcA. 13Vi: - '- ^ r k,.. si^ ^^^^ ; 
Unless the custom require a dyiug seized. See 2 
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ti0i^ noticed by Littleton J. in .the Y^r^ ; 

im^k of 32, Hen. Y[, (a)«a8 the lord would "I 

be. obliged to t^ke the disseisor for bis ter 

nant^ cifter the ^Qtry of the disseisee or his 

heir be tolled, it should seem that, after [ 147 ] 

the tolling of such entry, the heriot would 

be due on the death of the disseisor or hi$ 

heir; aiyl not on the death of the disseisee 

orAifheir. ^ 



A copyholder, indeed, cannot, properly^ 
be disseised (6) ; and, therefore, this doCf? 
trine may not be considered as strictly ap- 
plicable to a person holding by copy {4*). 
Yet It will at least be serviceable by way, 
of analogy in illustrating a point which fre- 
quently occurs. 



.i 



Thus if a copyholder surrender to the Sorrcndcror 

*^ ofacopyhold. 



iprd Raym. 994^ SmartU v. Pen/tallow, l Salk. 188. 
S. C» But ill that case a geisin m /aio will be sufficient. 
See Co. Un. 999f, h. k Walk. N. xxiii. k :ufA\. to 
tiUb. Ten. 378-3. 

. (a) HU.S<i. Ben. 6, pi. I6./0/. S7. & Watk. N-xxiv. 
to GUb. Ten. 378. 

t») Jale, vok I.p.[6l]. . . . 
^jl BtttseeS A)//. Ahr. H^r, %kCq. CopyA. t^ 56. 
Tr. 199. k Murek. SS. Nome v. Weirri§. 



tiM of another, and tbef) die; before the 
surrenderee be adtaitted; sach copyhotdcr 
or surrenderor will die tenant to the lord [d]\ 
and, oonsequently, an heriot wifl be due on 
his death (e), and not on the death of th^ 
surrenderee. 

Joint-te- If there are several joint- tenants, aft 

hpriot shall not be due until the deatH 6i 
[ 148 ] thelongestiiver of them. For joint-tenants 
are seized /^er mte et per tout; and, however 
many persons there are, they alt makebb^ 
(me tenant to the lord. The tenancy, therfe- 
fore, is not at an end by thfe death of orfe 
of them; and, consequently, by the deaWi 
of that one no heriot can be due : the td- 
nancy remains filled by the survivor; and 



id) Ante, vol. 1. p. [6o]. [9'4]: [101]; 

(e) Kich. 135. a. But qn. if thfe heir of the Sur- 
renderee be afterwards^ admitted, atid the admittance 
have relatibn to the surrender, so that the surrenderee 
be considered as having died seized, so as to give* the 
widow her freebench, will the heriot be due oft^tne 
death of the surrenderee ? See ^ Burr. ?765, &c; K 
so the lord must return the herrot'takeir on the death of 
the surrenderor C. W. 
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tJie lord caonot claim the heriot till the te- 
naocy be changed (/)• 

The heriot is due only on the death of a Sole tenant. 
person dying solelif seized [g): hence it 
should seem that it would not be due on the 
death of a parcener (A) ; for parceners, like Parcenen. 
joint-tenants, compose but one tenant to the 
lord (t). If lands, therefore, descend to £ 146 ] 
two daughters, (and if, in the case of a copy- 
hold, they be admitted as parceners, for if 
liiey be admitted severaily, it would be 
wholly different,) and one die^ the heriot 
would not, I conceive, be due ti^ll the dea^ 
of Abe survivor^ as the other was not solely 
8«ised. 



if) JSRch. 24 Ed. 3. pi. 88. /o/. 72. b. Bro. Ha- 
riot, 4. FUzh. Har, 3. & 5. Prtsscript. 29. Kich, 
134. a. & b. Owen. 152. Butler ▼. Archer. 

(f ) Tttfe lUich. 24 Ed. 3. pi. 88. >/. 72. h. Trin. 
25 Ed. 3. pL S.fol. 8& a. & Kich. 134. b. 

(A) See 3 Leon. 13. ca. 30. 

{^ S«e 3 Lean. 13.. ea. 30. & ante vol. 1. [277-8]. 
2Pr. Wms.6l4. Eastwood v. Vmke; ^ Co. Lkt. 
163. b. 

And tiiey sve seized j^er mte & per fouf » as jolat«t€- 
nontBAise. Fide Liber. Jisi^arum* 210. b. PiwcA. 34. 
£d. 3. pi. 15. 



Tenantf in 
common. 
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But tenants in comBEion have '$iv€9^ 
esrtates : each is solely seised of his portion^ 
and, consequently, an heriot must be due 
€^ the death of each {k). 

An heriot is due on the death of a revci- 



sioner equally as on that of a person in pof- 
session (/), for he is equally in the seisin of 
the fee (m) ; and a reversion is a tenenteat 
as much as a particular estate (it)» 



Particular If a person seized in fee of freehold hnd$ 

remainder, grant to A. for life, with remainder to B. for 

"*"• life, with remainder to C. for life, with re- 

C ^^^ 1 mainder toD. in fee ; A.j jB., C, and D. shall 

hold ,of the lord^ as the whole fee is dispcised 

of (o) : but as the particular interest granted 



* 



(A) See antCy vol. l. p. [280}. 

(/) Pasch. 44 Ed. 3. foL 1 3. a. pl.24« Bro. Avow- 
rie. 142. Owen. 153. Butler, v. Archer. 

(m) Ante, yo\. 1. p. [58]. 

(fi) Bro. Escheat. 6. Waste. 40. Dyer. 137. b. pL 
36. Gilb. Ten. 88. Feoffment to A. in ice on coli-* 
dition that he re-demise to the feoffor for 40 yearsy if 
he so long live. If A. had died before the feoffor, a he^ 
riot would have been due ou hi« death, 10 Co. 57* s. 

(o) See Antef p. [136]. 
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tl)»jtf;*lind th^ev^rai remainder itmited toTfil.^ 

C^.V'kt^d^ J^"i ^^ tc^etber but aneeaiaie {p}^ 

ft ^od Id seem, to follow that A., B.^C.^ and 

X)., form but one tenant to the lord,* abd, con* 

sequently, that but on^ herioi can be due: 

aiid that on the death of the survivor of - * •' 

tfieor [q). But if either alien his portion, it 

^ould seem also that an heriot v^ould be 

do^'oh the sflienation of each ; as the respec- 

live alienors would cease to be tenants by theit 

own act; and the respective alienees would 

l**iY5^ o^^^ew estate. 

' IP^tVo leases be made of the same lands, Penon hav- 
the ''s^c^dn'd td commence on the deter- ^eueurminl 
m\tiiSiv6fi of the first, and the lessee of the 
sebdted die during the continuance of the 
first lease, it seems that an heriot will not be (^ 151 ] 
due on his death; as he had only an inters 
esse termini (r). 

So an neriot Is not due on the death of a 



%}Ki>- -■• - •' • ••• ' •• ^ 



(p) aVLiU 143. a. 
(oY^See Kielw. 83. 6. ii. a. pi. 7- & B. ^ quccre d[e 
hoc. ' . 

(r) 2 'Keb. 505. 677. Lemal v. Cava, 2 ^ajmd. l()5. 

S. C. 1 Fen/. 91.S. C. * * ' '" ' ' "^ 

Vol. 11, M 



1 
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iright{!3f). They are seized iy entireties ; and, 
CoDs^quently, on the husband's death, the 
«eiain remains in the wife (y). The estate 
.was in her^ even during^ the coverture {z). ' 
There is no change of the tenancy on hH 
death. 

But if the wife die in the life-time of the Tenant by 
husband, and the husband be entitled to hii& *»><» curtwj. 
curtesy, an hetiot would be due on his . 
death ; as ke would then die tenant to the 
iord {a). 

When the widow takes her dower of free-' DowreM. 
hold lands at common law, she becomes ie^ 
naM to the heir, and not to the lord (6) ; 
and, consequently, an heriot cannot be due [ ld3 ] 
to the lord on her death. The heir con- 



(x) JOimgL 329* Polyhlank t. Hawkins* Plowd. 

igi.a. 

(y) See Co. UtU 1S5. b. Plowd. 418. b. 

(s) Co. Litt. 351. a. 2 Inst. 301. 

(a) Seeonf^, p. [137^. 

(6) Anttf p. [137]. Unless there be no heir; and in 

that case the widow shall hold of the lord. See Watk. 

on Desc. 83. N. (n); — and it should seem that an heriot 

would then be due. 

M5! 
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tinues tenant to the lord for the whole of 
the premises; and the widow shall be atten- 
dant on such heir for the third of the ser- 
vices (c). . • 

(Frcebench.) But where the widow takes the wliole^ at 
least, of a copyhold as her freebench, she be- 
comes tenant to the lord {d): and it should 
seem that she equally becomes tenant to the 
lord W she takes a portion only of the lands; 
as a moiety or third (c). For there is a dif- 
ference, with respect to the creation of a 
tenure, between a freehold and copyhold in- 
terest: if a freeholder, seized in fee-simple, 
[ 154 ] grant to another for life or years, the gran- 
tee shall hold of the grantor; but if a copy- 
holder, seized in fee simple, create a par- 
ticular interest, as for life or years, the lat- 
ter shall hold of the lord, and not of the co- 



te) Watk* on Desc, 83. & notes. 

(d) See Gitb. Ten. 172-3. Watk. Ed. 

(e) See Gilb, Ten. ubi sup. & 2 Show. 184. Chap* 
man v. Sharpe. 

Whatever portion she takes, it is called her/r^^^aicA, 
which implies that she becomes a bencher. Now if she 
has a right to sit as a bencher 9 or on the homage, she 
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pyholder (/). And I believe there is no 
instance in which the copyholder can create 
an interest, by right, to be held of himself, 
except by a lease for years by custom or li- 
cense; and then the interest created by such 
lease would be a common law^ and not a co- 
pyhold interest [g)i and the copyholder 
would continue tenant to the lord. 

Now a widow taking a portion of the co- 
pyhold as her freebench, or an husband tak- 
ing a portion as his curtesy, would ^not 
take a common law, but a copyhold interest ; 
and, by consequence, must hold that in- 
terest by copy of court-roll; and by conse- 
quence of the manor^ or of the lord, as lord; 
and, by consequence, must be tenant to the 
lord; and, by consequence, an heriot must 
be due on her or his death. 



must be tenant to the iord ; for none but tenants to the 
lord have a right to sit in such capacity in the lord's 
court. See ante, p. [t>9]» 

(/) Cro. Car, 44. Gilb. Ten. ubi sup. &. ante% 
vol. i. [155]. 

{g) Ante, vol. i. p* [301-2], 



 / 
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[ 155 ] Though a corporation is immortal and 
Corporation, cannot die, yet it is said (A) that, by special 
custom, an heriot may be due on the death 
or avoidance of its head. 

Several tene- Before we dismiss this subiect we must 

menu. ^ 

remark, that if a person has seyeral tene<» 
ments held of the same manor, which are 
heriotable, he must . pay an heriot for 
each (i). 

Heriot on An heriot may not only be due on the 

alienation. • 

death of the tenant, but also on the ahen- 
ation of the tenancy. Though it does not 
follow, of necessity, that because it is due 



{h) Long Quinto, Mich. 5 Ed. IV. fpl. 7«. b,— 
Vide JFttzh. Hariot. 1. & vide Trin. 1 Ed. 2. 14. a. 

(t) Kick. 134. a. & vide antet vol. i. p. [303.] [316]. 
6 Co, 1. Brueri(m*s case. 

Unless there be a custom: to the contrary. Thus in 
the manors o^ Mayfield iiFramfieldy in Sussex^ but one 
heriot is due by custom, though the tenant die seized 
of severaT tenements. Such a custom is said to have 
been disallowed in Chancery, 1 2th June 1 6 1 5. 1 3 Jamet. 
Decree, Lord Gerrard complainant, and Ahnett %c 
others defendants as to the manor of Audley. Qu€ere • 
the register's book. See Godb. 265. Lord Gerrmrd^M 
case. 
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in the first instance, it is therefore due in 

the latter: a special custom, or an express 

or presumed reservation, must be proved, [ 156 T 

or the heriot on alienation cannot be 

claimed (k). ^ 

Ais the beriot on death can only be due 
on the death of a tenant^ so an heriot on 
alienation can only accrue on the actual 
change, or, more properly, the actual relin- 
quishment or cession of the tenancy. If Cetgion of 
the tenancy be not changed or relinquish- 
ed, the heriot cannot be due. 

And here the difference before noticed (/), 
with respect to the creation of a tenure in 
the cases of freehold and copyhold property, 
must be attended to. The donee or grantee 
of a particular interest shall, in the case of a 
freehold^ hold of the donor or grantor, and 
not of the lord. The tenancy, with respect 
to .the lord and donor, is not changed ; is 



{k) Kick. 133. a. & b. 134. b. 135. b. See ante, 
p. [145]. of an heriot .being claimed on the jn-comiii; oi^ 
a tenant. 

(/) See mntey p. [136]. [153-4]. 
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not relinquished, or in any wise affected; 
the donor is ^iill tenant to the lord^ and an^ 
[ 1^7 ] swerabk for the services of the whole fee. 
It should seem, therefore, that such he- 
riot cannot he due on the gift or grant of a 
Particular particular interest of the freeholder, but 
freehold; Only on his alienation in fee^simple ; which, 
in truth, can now be the only strict and pro- 
per alienation; as, in that case alone, the te» 
nancy would be altered or relinquished (m)« 

/ 

pf copyhold. . With respect to the copyholder^ it. is 
wholly different. He cannot (unless, in- 
deed, in the anomalous and monstrous case 
of a. manor held by copy) («), give or grant 
any portion of his estate to be held of himself; 
except, as before observed, a common law 
interest for years by licence, which can have 
no relation to our present inquiries. He 
can only transfer such portion by surrend- 
ering it into the lord's hands; and the per- 
son taking that portion becomes immedi- 



(m) SeeGilb. Ten. 66. & Walk. n. xxxvii, p* 39K& 
p. liv. p. 400. 

(n) Antef vol. i. ch. 2» p. [32]. 
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ateJy, on his admission, (and till admission^ 
he does not properly take it) (o), a tenant of 
the lord. Though the original copyholder, 
therefore, continues tenant to the lord as to 
his reversion, he has absolutely relinquished 
his tenancy as to the particular portion; he 
is no longer tenant of that. He is not, like 
the freeholder, answerable for the particular 
services. A new tenancy is created: the 
portion surrendered is no longer a portion 
of the ort/fiwa/ tenancy, as in the case of a 
grant for life of freehold lands. It should 
therefore, seem, that an heriot would be 
due (where an heriot on alienation is due 
by custom) on the surrender of a particular 
copy hold interest, however small. 



im 



[ 158] 



And it should seem, also, that though a Reversion, 
new tenancy be created as to the particu- 
lar portion, yet, as the original copyholder 
would continue tenant as to his rever- 
sion (p), an heriot would be equally due 
on. the alienation of such reversion as on 



(o) Ante^ vol. i. p. [86]. [100]. 

(p) Ant€9 [149]. & Owen. 152, Butler v. Archer ^ 
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[159] 

Alienation of 
part of the 
lands. 
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tbdt of an estate in possession. But there 
is a remarkable paucity of cases on this 
subject in our books. 

Havin^^ spoken of an alienation of part of 
of the estate or interest^ we niust next con- 
sider the consequence, as to this point, of 
an alienation of part of the lands. 



Muiiipiica- ^^j j^ appears to be on all hands agreed, 

lion of herrot "^ "^ o ^ 

by alienation that on the alienation of part of the lauds 
^ ^^ ' the heriot shall be multiplied. For if^. 

be seized of forty acres of land, and he 
alien ten acres to B. and ten acres to C 
and ten acres to D. and retain the other 
ten himself, the lord shall have four he- 
riots, i. e. one on the alienation to B, one 
on that to C. a third on that to D. and a 
fourth on A.^s alienation of the remaining 
ten acres (y). For, though A. continues 
tenant to the lord as to the remaining tea 
acres, he has ceased to be tenant of those 



iq) Fitzh. Hariott. pL I. Kick. 134. a. 135. 5. 
6 Co. 1 . BruertoiCs case. S Co. 1 04. b. Talbot's 
pase. 2 BroionL 293. Chapman v. Pendleton; & 
se« 2 Roll Mr. 514. Ten. (Services^ C. pi. 1.) 
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be has aliened ; in the same manner as the 
copyholder ceases to be tenant as to that 
portion of the estate which he surrenders 
to the use of another. 

[160] 
And even if A. afterwards re-purchase Thou^rh the 
the lands from B.^ C, and D., the four he- niufri^-Dur. 
riots will continue to be payable (r). *^* 

If the lord purchase part of the lands, it Eztioction 
will extinguish the heriot^service as to the o^ tb«lord« 
whole; but an herioi- custom will be due on 
the death or alienation of the tenant as to 
the remaining part; for he will still con- 
tinue a tenant as to that part to the lord («)• 

If the lands escheat, or in any other way OncKheat, 
return to the lord, it seems agreed that ^ 
herioUservtce shall be absolutely extinct (l). 



(r) Fifth. Hariott. pi. 1. 8 Co. 105. a. 

[i] 8 Co. 106. a. & b. Talbot's case. Co. lAtU 
149. b. 2 Brouml. 293. Chapman v. Pendleton. 
Gilb. Rents 171-2. 

(0 Vide Mich. 14. Hen. IV. fol. 5. a. & b. Kich. 
134. b. 8 Co. 106. Talbofs case. ^ Brownl. 296. 
Qhaipman y. Pendleton* 
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And, by the by, it would be odd enough 
to think that it should liot For how shall 
the services continue longer than the te- 
[ 161 ] nancy for which they were to be rendered? 
If there be a new grant there must be a new 
reservation. 

But it should seem to be the better opi- 
nion that henot- custom would not be ex- 
tinct on an unity of possession: so that if 
the lord, after such escheat, &c. re-grant 
the lands, they would still be subject to 
an heriot custom (w). Though it should 
not be forgotten, that, if the lands be free- 
hold lands, and the lord re-grant them in 
fee^ no heriot can possibly be claimed by 
him afterwards: for by the re-^rant in fee 
the lands would be immediately separated 
from, and no longer held of, that manor by 
the custom of which the heriot is claimed, 
as they would be held of the lord above (w). 



(u) Kick. J 34. b. Talbofs case, & Chapman v. 
Pendleton 9 ubi sup. — Vide HiL 8 Hen, 7. p/. 3. 
fol. 10. b. 11. a. 

(w) See ante^ vol. i. p. [367-8], and the books there 
referred to; and Litt. s. 215. 
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But if the lands be copyhold and re- 
granted, though in fee, it should seem 
that, immediately on such re-grant, they 
would become subject to the custom. For C ^^^ 3 
what reason can be given, why the custom 
as to heriots should in suchcase be gone, 
any more than the custom as to fines, &c. 
which would undoubtedly continue? (x). 

If the best beast or good be due to the The property 
lord on the death or alienation of his te- becomes im- 
nant, the property in it becomes vested in ^esfed^Mhe 
the lord immediately on such death or ^^^^'^ 
alienation, whether the heriot be an heriot- 
custom or an heriot-service [y). And, 
consequently, he may seize it wherever it 
may be found, or bring trover [z) or de- who may 
tinue (a) against the person esloigning or &c?fo/uT^' 



(x) See ante, vol. 1. ch. 2. 

(y) Fide Bro. Hariott, pi. 2:Piowd. 96. kposU 

(z) 1 Show. 81. Parker v. Gage; & see Cro, Car. 
260. Major V. Brandwood. 

Trover lies for an estray before actual seizure, per 
Keeling 9 C. J, 2 Keh. 589. Wilbraham v. Snow; & see 
i^. iV. JB. 91. B. & note (a). & d. also 22 Viner 542. pL 
15. & 16. Wreck. Bull N. P. 33. 

(a) Bro. Har. pi. 9. Kick. 133. b. 135. b. Co. Copyh, 
S. 31. Tr. 44. 
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detaioiog it; aod, if it be reserved on a 
grant or lease, be may have an action of 
debt or covenant (6). 
C16S] 

Setiare. It appears to be now settled •that the 

lord may sei^e for henoUaervice as well as 
for heriot-Gustom (c) ; though contrary to 
the distinction in the ancient hooks. 

And, as the property in the best beast 
or good becomes vested in the lord on the 
death or alienation of the tenant, he may 
seize it wherever it may be found, as well 
without his seigniory as within; and that 
whether the heriot be due by custom or aa 
a service (d). 



{b) Q Saund. 167. Lanyon v. Came, 

The lord may bring his bill in equily for a discoYery 
of the best beast, &c. 1^ Fern. 441 . Trinity College, 
Cambridge^ v. Browne, 

(c) Plow, 94. Woodland v. Mantel k al, & th« books 
cited in note {g) p. 97- of the English edition* Cv* 
Copyh. S. 31. Tr. 44.— Gi/^. Distresses, 10-1 K 3 Bt 
Comm, 15. 

(d) Keilw. 84. b. Plawd, 96. ruzh. Har. 4-5. 
1 SalL 356. Austin v. Bennett l Show. 81. Parker v. 
Gage, 
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But in the case of Parker v. Gage (e), it 
is said to have been held by Holt^ C. J. 
that an heriot (which is there called a suiU 
heriot) reserved by deed, and not due by 
reason of ancient Unure, cannot be taken 
off the manor. Yet I must confess, that I 
cannot see the propriety of such distinc- 
tion; nor the reason for a distinction be« 
tween a ^^-heriot and an beriot-^^mce. 
By saying that such rai^beriot cannot be 
taken (^ the manor, it seems to imply, at 
least, that it might be taken within the 
manor. Now, if the lord would be jus- 
tified in seizing it within the manor, the 
property mpst have been vested in him; 
for otherwise he could not be warranted 
in seizing it at all. A person cannot be 
warranted in seizing the chattel oC another. 
Nay, if he do seize the chattel of another, 
be would be subject to an action of tres- 
pass (/). He can only seize his own chat- 
tel: but his own chattel, however he be- 
csiixia entitled to the property in it, he most 



[164] 



{e) iSAoto. Sl.ca. S6. 
{/) Poii, p. [167]. 



1 
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certainly may seize, wherever it may chance 

to be. 

However, a |>erson must seize his ehkU 
tel in a peaceable manner; he must not do 
so with force of arms. He cannot be jus- 
tified in breaking open a private i^table, 
a fortiori a dwelling house, nor even 'in 
[ 165 ] entering on the premises of a third per- 
son, unless the chattel be felontbusly takes 
(g) ; but he must have recourse to an ac- 
tion at law (A). 

While the property, therefore, continues 
in the lord, he may peaceably seize; but 
his right to seize must necessarily be at ah 
end on the transfer of that property to an- 
other. If an horse or ox fall to the lord as 
an heriot, and the executor of the deceased 
tenant, or any other person, lake aad sell it 
in market overt, the lord cannot aft€ln^^(is 
be warranted in seizing if, as the prbperty 
would be changed by ^uch sale(^i)* But) 



« 



(g) 2 Roll. Rep, 55. Higgins v, Andrews, 
[h) See 3 BLComm. .4-5. 
(i) Fitzk. Ear. pi. ^. 
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with respect to the former animal^ the rcr 
quisites prescribed by the statutes of Philip stoienhorsa 
£f Mary and Elizabeth must be complied ^"'y* 
with,, or the property will not be out of the 
lord {k). 

[ 166 ] 
The lord may seize by his bailiff or bther Hutt.\, 

officer of the manor (/) ; and it has been 

said^ that even a stranger may seize to .the 

use of the lord (m). 

But the lord can only seize the beast or 
good which was his tenant's at the time 
of the tenant's death or ali^enation; and, 
therefore, it will be a good plea in avowry 
to say^ that the property in it was not in 
the tenant at the time of that event [n). 



\lt) 2 Inst, 713. Burn's Just, tit. Horses, sect. 3. 
t BL Ckmm. 450. ch. xxx» 
. {!) FitzL Har. 5. Termes de la Ley^ tit. Hariot. 

[m] Per Ktble ; Pasck. 2 Hen, VII. pK l. fol. 15. b. 

(w) Kick, 135. ht, 136. a. A. died possessed of seve- 
ral horses, the lord claimed five of those horses us^ 
heriots, aud the bailiff marked them. B, the son of 
A* alleged that he and his ftither had carried on the 
business on the farms jointly for some time, and that 
the horses, &c- survived to him. The question was: 
if the .Wd had a remedy? The case came before 9 

Vol. II. N 
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So the lord can)iot seize tbe bei»,t of a 
stranger; even if he allege a special custom 



' m 



a gentleman of the profession who consulted me on itr 
and we conceived, that the lord had no remedy, either 
at law or in equity. 

If the horses did actually survive, the question was 
at an end; as tbe beasts were become the beasts of 
the survivor, and not of the executcHrs of the deceased ; 
as the survivorship should have the preference to the 
lord's claim. But supposing they did not survive by 
the law of merchamts*^ or (which would do away tbe 
doubt in this respect) that A* and B. had been tenants 
in common, we thought that the lord had no i^medy. 
For Uie heriot was due only by custom, and the lord 
must take the custom as he found it. The custom 
was, that the lord should have the best beast of which 
the tenant died possessed. Now the tenant in tbe 
present case, died possessed only of half a beast, aiul, 
consequently, *had no beast for the Iwd to daiixi. 
There was no custom for the lord to have halfs, beast. 
The custom was for him to have a whole beast, and. if 
he could not have a whole beast, the custom could not 
be answered. 

Even in the case of a render f (which would certainly 
be more favoured than such a payment as an heriot) the 
law would not suffer a beast to be divided* It was 
either multiplied or lost. See 6 Com 1. Bruerton^s case* 
S Co. 105* Talbot's case. 



* See 1 Fem, 2 17. Jeffereys v. SmaU* 
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to seize duch beast being levant et ctmchani 
on the lands, in case of the deceased tenant's 
beast being esloigned (o). But if the lord 
finds a beast upon the lands of which his 
tenant died possessed, and seizes it, the 
^person replevying it must show that it was 
not the tenant's beast (p)* 

If the lord seize a beast as an heriot [ 167 ] 
where no heriot is due, the owner may re- 
plevy, or have an action of trover or tres- 
,pass against him (^). 

) But if the tenant had no beasts imd thei 
the lord enter to seize for an heriot, con- 
ceiving that the tenant had beasts at his 
death, and the executor of the deceased 
tenant deliver his own beast to the lord, it 
shall be considered as a'gift; and the ex- 



t,(o) .i>ycr. Id9. b. Parian v. Mason. Moore. l6i 
Wikan V. W\h. Though some of the old books are 
othefwisQ, even as to fin heriot custcmt' Vide 27* AsSi 

(p) 1 Mod. 63. Jordan v, 'Martin^ per fwisden. 
(q) Cro. Jac. 50. Bishop k aL v. Viscountess 3f<m- 
taeue. 
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ecutor, it is said, shall not be permitted to 
say afterwards that it was not the beast of 
the deceased, and that, therefore, the lord 
had no right to it (r). 



Distress. 



[168] 



It seems to be settled, that the lord can'- 
not distrain for heriot-cie^^om *, but tlmt 
he may for herioUservice («). And that for 
heriot-service he may distrain any goods 
he can find upon the lands charged with 
such service, whose-ever property they 
may be (/). But, according to the old law, 
it is said he could not distrain after the term 
on which the heriot was reserved ended ; 
yet qzusere whether this be not helped by 
the statute of Anne {u); as an heriot-ser- 



(r) Mich. 7 Ed. LIL pi. 26. fol. 50-51. 
* Kielw. 1 67, a. 

(s) Bro. Har. 2, 6, 7, 9- Kick. 133. b. &c. 3 BL 
Comm.15. Gilb, Disiresses^ lO'll* • 

And an avowry for such distress is not within the ' 
statute 31 Hen, VIII. c* 2. an Jieriot being a casual 
service. 2 InsL Q6, 4 Co. 8. b. 

(t) Bro. Har. 6. Cro. Car. 260. Major v. Brtmd- 
wood, I Salk, 356. Austin v. BenneU Kick, 133. b. 
Gilb. Distresses, 10-11. 

(tt) S'Ann. cap. 14. s. 6. k 7. 
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vice. is as a r^it(ar); and a rent need not 
be annual (^). 

It has been already remarked, that if Alienation to 

•^ defraud the 

the tenant has no beast, or other good, at lord. 
tjae time of his death, &C; the lord most, 
of consequence, be deprived of his heriot: 
h^nce, in order to prevent the claim of the 
lord the tenant sometimes aliened his chat*- [ 139 ] 
tela before that event. But it, is enacted 
byUho statu t(^ 19 Eliz. cap. 5. that all gifts, 
grantSjj^jUea^Jiflns^- conveyances, &c. .de*> 
yiaedand contrived, of malice, fraud, covin, 
eoHusion, or guile, to the end,, purpose, 

mill III »—-«■. - . . **v M . , ' , 

and i^teiit, to delay, hinder, or defraud the 
lord oif his heriot, shall, as against^ such 
IbrcfTTiis heirs, executors, &c. be utterly 



» ^AM>NhiV4^;c^ '^^^ *' 



void. 



[x) Ante. Of he riot-service. 

(y) Co, Litt. 47. a. J Vent. 91, Lion v. Carew. 

Note ; a distress for heriot-service is within the sta- 
tutes 7 Hen. VIII. cap. 4. 21 Hen. VIII. cap. 19. 
& 11 Geo. II. cap. 19. as to costs. See Cro. Eliz. 257. 
Haselip v. Chaplen; & ibid. 330. S. C. Cro. Jac. 38. 
ia Mackworih v. Shipward. Barnes C« P. 148. Uoifd 
V. Winton. 
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But as, till the death or alienation of 
the tenant actually take place, the lord cafn 
have no title to, any beast or good of the 
tenant as an heriot, but the property in the 
chattels of the tenant must remain in farm^ 
self, such tenant has, undoubtedly, a right 
to dispose of them ag he pleases; unless (« 
to the present case) it be apparent that he 
would dispose of them " to the end, pnrposej 
s^nd intent, to defraud thd lord of such 
heriot/' If such disposition be not to stich 
end, purpose, and intent, and so fouttd by 
the jury, it cannot be within this statute of 
Elizabeth. And, consequently, as fraild 
shall never be intended of presumed, sQch 
^ 170 ] disposition must be proved to have been 
made to the end, and for the purpose, of 
defraudiqg the lord of his heriot ; or the 
lord, or person alleging such fraud, cannot 
^vail himself of the statute {z). 

- 

If a tenant hold several tenements of 
several lords, which are heriotable (i. ^* 
for exatnple, rendering one heriot to eacft of 



{z} 2 BrotmL 187. Tyrer v. Littleton. 10 Co. 66. »• 
p. C. cited. 
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the Vespective lords), and,,he Ipave tvyeft|:y 
h9i*$^ an4 make a fraudujf^nt gift of tbos^. 
tw,enty*l^orses to^anptbpr Refsqa, itis sai^ 
that €;acU of the Iprds inay have, a sepgra^^ 
actlojpy qui Lafn^ on the statute of Elizabeth; 
but sball recover only the value; of of^q. 
b^jst; or, as Dyer expresses it, |je shali 
"r^ecftver according tp his grievaqce'^ (a). 
But t\kf statute expressly says, tbjat the 
o^e^df^i: sh^jl forfeit the value, of the whole 
o( t^Si chattel^ so fraudulently conveyed j 
half to \\if 9ro\yn and half to the partj^ 
or, parjties. g;rieyqd. lS[ow, if the a^ctiop 
bfpugbt be a qui tarn action, the wholj^, 
pqaaltY inflicled by the ^tatute ipust §i?re}y ^ [ 171 ] 
bf^ r^coyer^d, or non^ a,t all. If onejlord r -v 
only \ff\u%, his qui tam^ and r?goY€r the v^. , 
lu,? PD^y of onp .horse, is the grown to b^ 
cojbteat with the half of the vftlue^ of that , 
one horse till another. IprcJ.s^aU cbuse^to 
bring another action? Is the person who . 
frauduleptly conveys, to be harxassed wilih 
twenty qui tams! This would bp ^putiti^hr^ 
mmt with a witness. But the /(^r/fi/wrjp 
would be no punishment at all to the of-- 
fender in such case; but to the loxd> wha^ 



V i I   1 . - . I. .1. 



(a) Dyer 351. b, CrestoeU v. Cokes. 2 Le(m. 8. S. C. 
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has been already sufficiently aggrieved: 
since the lord had a right to the whole 
horse, and the tenant no right to the horse 
^t all; and, consequently, if the moiety 
of that horse was to be forfeited to the 
crown, it would be a confiscation of the 
property of the party injured rather than 
of the party offending. It should seem, 
therefore, that a distinction should be ob- 
served with respect to an action qui tarn, 
and an action merely for the recovery oT 
a particular heriot: thiis, if the tenant 
make a fraudulent gift of his twenty horses, 
the lord may bring a qui tarn against tbe 
alienor^ (for he it is that is the aggressor,) 
and shall recover the moiety of the value 
of the twenty hordes, according to tbe 
express provision of the act: but if each 
lord choose to bring his action of trover^ 
detinue^ or on the case, against the person, 
in whose possession the horses are, (for the 
statute declares the gift to be void, as 
against tbe party aggrieved; and, by con- 
sequence, the property will be in the lord, 
as before noticed) (6) ; each lord shall re- 
cover the value of the horse he claims, or 
"according to his grievance/' 



(&) Ante, p. [163], 



CHAP. VII. 



OF SUIT. 

The- obligatioQ on the copyholder to do C 173 1 
suit to the customary court of the manor 
has been already noticed (a). We will now, 
therefore, proceed to inquire who may be 
such a copyholder as is compellable to do 
suit ? — the manner of performing it ?-*-and 
the powers and remedies which the law has 
given to the lord to compel such perform- 
aoice, or to punish the default ? 



And, in the first place, we; must remark, who shall do 

I 1 1 ij » 1 iuitinlhe 

that every person who holds by copy^ how- customary- 
ever small the interest he claims, must hold ^vho-not. 
of the lord(b). If a copyholder seilzed in t^,^^^ 
fee, surrender to the use of A. B. for life, particular io- 

• terest^^ 

copy; 



(a) Ante^ ch. !• Of Courte. 

{b) See aniCf ch. 3, Of Freebench ; and ch. 6. Of 
Heriots. 
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[ 174 ] A. B. shall not hold of the surrenderor, as 
he should have done of his grantor had the 
estate been of freehold land, but he sbail 
hold immediately of the lord : and, conse- 
quently, as he becomes tenant to the l(»d, 
he shall do suit at his lord's court : and so 
of a copy holder for years (c). 



But not the 
lessee of a 
copyholder. 



But if a person holding bycopy^ i^afbehis 
copyhold at will, or for a y^ear withogti li'^ 
cense, or for a longer term, if the cu$tom 
of the manor permit, or, if not, by licensieiy 
the lessee shall not do suit ; for he takes a 
common law, and not a copyhold^ inters 
est [d) : and, con^quently, not being aeus-t 
tomary teqaiiit, be can owe no a\x\t to tbe 
customary court. 



Women. 
Hufbaod^ 

r. 175 ] 



A woman copyholder shall do suit if she 
be sole(c), or a widow /y^; but if she be 
under coverture, her husband shall perforin 



[c) See ante^ vol. 1. p. [242-3]. 

[d) See antCy vol. 1. p. [242]. [301]. 

[e) Antey vol. 1. p. [275]. N. (m). 

(/) AntCy vol. 1. p. [274]. and vol. 2. p. [69], &c. 
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ir far her (^); So the widow sbdll do' suit 

fo^ het freebeiich(A), and the husband for Curteiy. 

bis curtesy (t). 

But it should seem that an infant shall infant. 
not cio suit: fcNr he cannot do it in person; 
Bor does it appear that he can perform it by 
his guardian {k). Yet quiere whether he is 
not c0tnpelldble to do it in person sosooaa^ 
he is out of ward by the custom of the * 
manofi, though he should not be one-and- 
twenty years of age; as an infant is cer- 
tainly -of yearS' of discretion at fourteen^ and 
peimiM:ed ia the common law courts 06 be 
swora^ on mapy occaflions,at thart age, and, 
coijUseqaently, indictable for perjury; and it 
should, therefore, seem that be may forfeit 
his copyhold before twenty-one for default 
of »uit*: for this diflfera from default of [ 170 ] 



Ig) Ant 69 vol. 1. p. [274]. 

And in ancient rolls the husband is frequently men- 
tioned as sitting «n the homage in right of his wife. 
** Homagiu : — Ric: Wood — in Jure Uxor: 
Stephus: Fox — in Jure Uxor:^ 
(A) Ante, ch. 3. Of Freebench, p. [69]. 
(t) Ante, p. [691 [71-2]. 
{k) Ante, ch, 4. Of Guardian, p. [106]. 
 Ant^:, fol. 1. p. [337*8]. 



mmmmmm 
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admittance; since) before the statute QGeo. 
the lord might, for default of adiDit$:anoe, 
have seized quousque (/), add so be at bo Ip^dt. 
but here the tenancy is full. 



Heir, before 
admilUDce. 



An heir shall not be sworn upon the 
homage before admission ; for before admis- 
sion he is not a tenant to the lord. How- 
ever, if the lord or steward chose to swear 
him it should seem to imply an 4ftdiBi&4 
sion (m). . ^ ^ ' 



Tbeki 



A corpora- 
tion. 

Suit cannot 
be done by 
attorney. 

[177 ] 



Though the king should be supposed ca- 
pable of being a oopybolder, yet be sbouM 
not do suit ; as it would be inconsistent 
with the majesty of his character (n). But 
the king cannot be another man^s villein. 

So a corporation cannot do suit (o); as it 
must appear by attorney ; and an attorney 
shall not do suit in acustomary court (p)» 



(/) I Lev. 63, Earl of Salisburi/^s case; an4;<w^'^> 
vol. 1. p. [234]. & vol. 2. p. [97], 
(iw) Ante, vol. I. p. [246]. 
(«) Ante, vol. l. p. [31]. 
(o] Ante, vol. 1. p. [3l]. [242]. 
(p) Ante, ch. 4. Of Guardianshipj^p. ^106J.^ 
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But although suit shall not be donp in a Estoign. 
customary court by another, yet a copy- . 
holder may heessoigned by attorney (^f). 

If the copyholder do not appear on a per- Smtcompel- 

^•^ ^^ ^ 'led under tor- 

sonal summons, or be duly essoigned, he feiture; 
shsW forfeii his copyhold (r). 

So the lord may distrain his copyholder Bydisireis; 
for won-performance of suit(«). But siich 
distress cannot be sold (/). 

So the copyholder may be amerced for not |^^^^**" 
performing his suit (w). But such amercia- [ 178] 



{q) AntCy ch. 1. Of Courts, p. [33]. 

(r) AntCy vol. I. p. [330]. Seisin of suit, what sbaU 
be. See 3 Vin. Avowry, (B) & (G). 

(f) See Gift. Dis. 5. Co. Litt. 150. b. 151. a. Nof/. 
135. Rivet V. Dowe. 1 Roll. Abr. 665. Distress, (E) 
pi. 1. Without prescribing to distrain. 2 Lord Ray- ' 
mondj 86o. Tmkin v. Croker. 

(t) 1 Buht. 52. Hewit v. Norberrow. 

But it cannot be excessive. See 3 BL Comm. 12. 
See the books referred to by Blackstone : and quare 
whether the distress for homage and fealty only cannot 
be excessive. See Brook, Assize, pi. 290. 

(tt) See ante, ch. i: Of Courts, p. [29]- 1 Leon. 
104. Sir John Braunche's case. 
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ment must be affe^red by the oilier copy- 
holders (:r). 



Diipcnsaiioii Thouffh if the lord distrain or amerce, 

oftheforfei- ° » . 

lure. it will be a dispensation of the forfeiture'(y). 



Mon»trav€' 
runt. 



RepleTiQi 



But a monstraveruni will not lie for a 
copyholder who holds at the will of the lord 
in ancient demesne {z)\ And if a copy- 
holder sue out a replevin against his lord, 
upon the lord's lawful distress for services, 
it will be a forfeiture ipso facto {a). 



Compound. It jg said by Kitchinlb), that the copy- 
ing wit. •' ^ ' J 

holder may compound with his lord pro 
secia relaxanda. 

Suit byte- Tenants in common, having several 

nantsincom* ii /I 

mon, cdpar- estates^ must, of consequence, severally oo 



(x) Compare Mag. Carta, cap. 14. & 3 Ed. I 
cap. 6. Westm. 1. 

(y) Sir John Brauficke^s csLse, ubi sup. Aniet^oU' 
p. [352]. , 

[z) F. N. B. 14. D. & l6. E. 

(a) Calth.68. Co. Copyh. s. 57. TV. 133. &sec 
Litt. s. 237. 

\fi) 74. a. 
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suit {c) : but coparceners (when admitted as [ 179 ] 
coparceners) andjoint-tenants, taking but one ceDer8,and 

I 11 1 t ' / n -rn joint-tenaatf. 

estate, shall do but one suit (a). If one co- 
parcener or joint-tenant of copyhold lands, 
therefore, do suit, the others must of course 
be justified in not performing any. But it Contribution. 
does not appear that they are within the sta- 
tute o( Marlborough (e) to compel contribu- 
tion. 



(c) F. N. B. 162. 2>. 6 Co. 1. b. 

(d) Vide Stat. Hib. 14. H^. 111. 6 Co. 1. a. & b. 

(e) Cap. 9. (52 Hen. III.) See F. N. B. 169. B. 
^Inst. 117. 
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CHAP. VIII. 



[180] 

Forfeiture 
for noa- pay- 
ment. 



RENT. 

If the tenant wilfully and absolutely refuse 
to pay his rent, it will be a forfeiture of his 
copyhold; but not otherwise (a). 



Diitrest. 



C 181 ] 



But the lord, if he pleases, may distrain 
for it (6); e^en upon the copyholder^s les- 
see (c) ; as the lands are chargeable while in 
the hands of the copyliolder, or any claim- 
ing under him ; but they are not chargeable 
in the hands of a new tenant for the rent 
unpaid by his predecessor (rf). Nor shall 
the lord be relieved in equity after he parts 



(a) See ant€i vol. i. p. [330 — l]. 

(b) I Roll, Abr. 536. Copyh. (E). pi. 4. & 665. X>w- 
treis.{E).pl. 1. Co. Liu. 142. a. 150. b. Cro. Eliz. 505. 
Crisp V. Frier ; & ibid. 524. Laughter v. Humphrei/' 

(c) 2 Brovml. 279- Rivet v. Downe. 

(d) \ Roll. Abr. 374. Ckancerie. (P). pi. 1. Hitch- 
am V. Finch et aL * 



RENT. m 

i 

with the manor for rents due before his lord has no 

. remedy for 

alienation (tj. arrears after 

parti 11 ;^ witti 
;' the mauor.Q. 

It has been already observed (/), that the Ancienueiiti. 
lord cannot vary the ancient rents: and 
these ancient rents, which have been paid 
imniemorially, are sometimes called renfs of 
assize^ from their being certain (§•); and for Rents of as^ 
which the lord may distrain of common 
right ; a dijjtress being incident to every ser- 
vice; and it should seem such distress 
would be within the statute 4 Geo. 3. c. 28. 
•• 5. as that statute mentions expressly rents 
of assize ; abd 1 see no reason why it should 
he confined to rents of assize issuing out of 
* 'freehold property (A) . 



i 



Bat the rents within the statute of the [ 189 ] 



^ 



X 5 ^ 






(e) 1 Jf2o//. ^&r. 374. CAancme^ P.) pi. 1. Hitcham 
V. Finch & el. 

But qumre whether he may not bring debt. Set 
' iitf4:'i>»; 30$-^, & Harff. N..H)* to Co* Utt. 67. b* 
') ^Ante^ vol. 1, p. [4»]. 

(A) See fTatti. N. cV to Gft76. Ttn. p. 468; 
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^urth of George the Second are those only 
which were duly answered and paid ^!$0^ 
the space of three years within the space 
of twenty years before the twenty-third 
-day of JaiHiary) one tbousaod seven hun** 
dred and twenty -seven, or thereafter ere* 
ated : ^yet it should seem that if the usual 
or accustomabh rent be reserved, it must be 
proved by the other party that it was not 3Q 
duly answered and paid ; as the contrary 
would be presumed (t). 



Action. 



But an action will not He on the "statute 
of 32 Hen. 8. c. 37. for arrears of rent pay- 
able for copyhold tenements {k). Nor can 
the exectors under that act distrain for such 
arrears (/). 



Afowrj. The lord may avow for his rent in the 



(i) See 3 Co* 9* &» HeydtnCs case. 
(JSe) 1 BrawnL 102. Apleton v. Saily* YeherU 13d. 
Jppleton y. Doily. 

(/) BtM. N. P. 67 i but see GUh. Ten. 186-7. ^ 



^ i 
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ccmrt8 at JVeBtminsier {m); hut pusre wfae- [ iss ] 
ther he can bring debt tbr it (it)/ while the 
tenancy continues. 



wtmn^m^itmmmmmmmimmmmmmmmmmmmmmmmmmm 



(m) Cro, EHz. 524. Laughter n Humphrey^ GUh 
Ten.3m. 

(n) See Gilb. Ten. 308-9. & Harg. N; (I), to Coi 
LUt. 57. b. 



•rr «t ' '.-.jr £,^ m * J» .•* 'i ^ * -»» »« V <'** J-» • ^ « t fc" ■**-Ji -*»^ 



en 



CHAP. IX. 



CORPORAL SERVICES, 

C 18* 3 Anciently it was usual for copyhoWew 
to perform corporal services ; as to plough 
the lords land so many days in the year, or 
to carry in his corn, or the like: and the re* 
membranceof such services is still preserved 
in several manors in the kingdom. In 
many places the tenants still assemble vfitfi 
their teams, Sec. on certain days, which are 
usually denominated boon or due days; but 
the ceremony is now chiefly formal. 



It may, therefore, suffice to say, that the 
lord may enforce a performance of them, if 
so inclined, when they are really due, by the 
usual means of distress, or seizure of the 
lands as a forfeiture, as he may for any other 
servi<^e. 



CHAP. X. 



OF STATUTES. 

; E 185 ] 

Ay^HEN the legislature enacts a general law, introductory 
it expects a general compliance : the rule is '^**' 
eprescribed to the subject, and the subject 
«lionld regulate his conduct accordingly. 
The inference, of necessity, must be, that 
all persons and all kinds of property are 
comprehended within its injunctions, unless 
an exceptian in their favour can be satisfac- 
torily adduced. If no acknowledged ria:fat 
or tolerated usage be infringed, if no rnjury 
arise to the privileges or property of an in- 
dividual with whom it did not intend to in- 
terfere^ there can be no reason why its rules 
and obliofations should not attach. If, in- 
deed, the consequences of its extension to 
particular persons or places would be at- [ 186 3 
tended with injury to their rights or privi- 
leges, such law cannot then foe premmtd to 



Ipff STATUTES. 

embrace them. In those cases it would be' 
requisite that such law should expressly in- 
clude them ; as the laws can never be tn* 
tendid to do iiijury to any. If, therefore, 
the interest of the lord be not prejudiced; 
if no injury accrue to the copyholder any 
more than, under the same circumstances, 
would accrue to the free; copyhold tene- 
ments must, equally with freehold, be with- 
in the public acts of the state (a). 

If a statute speaks of ^^ lands^ tenements^ 
and other heredilamenU^^^ it seems to follow, 
of necessity, that it must extend to. copy- 
holds ; unless the injury, consequent on 
Biich extension, be manifest. It cannot, 
surely, be requisite to shew that no such 
injury can arise before the statute can at- 
tach; but the injury must be proved io 
order to bring them without the statute* 
' If the statute expressly applies to " lands^ 
[ 187 ] tenements^ and hereditamtnts,^^ and copy- 
holds are ^^ landsy tenements^ or heredita" 
menl€ii** it certainly must be necessary to 



(d) Watk.'S. Ixxviil to Gilb. Ten. p. 417. 3 J?iy. 
f • %. Heydon^i case. 
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mdduce some reason why the statute should „ 
be so far contradicted as to warrant us in 
saying that, notwithstanding the expreds 
words of the statute, and notwithstanding 
copyholds are ^' lands, tenements, or here- 
ditaments,^' they shall not be within its pro* 
Tisions. But, indeed, this seems to be now 
acknowledged [b). 

Should a statute, indeed, ordain that the 
*' lands, tenements, and hereditaments,'' 

m 

of a person convicted of treason or felony 
shall be forfeited to the ArtVtg*, the injury 
which the lord would sustain, were copy- 
holds within that statute, would be strongly 
apparent; and, most unquestionably, it 
could never be the intention of the legis* 
lature to punish a person who had no share 
in the crime. 

An argument is urged in the case of [ i88 3 
Harrington v. Smith (r), against the opi- « , - . . 
nion that copyholders shall be bound by 



(6) Cdrih. 205. Glover v. CopCy and see Cowpl Tf^CT.' 
Doe y. Routiedge, & DovgL 71& N. £l]. S. C. cited. 
{€) 2 Sid. 43. k aee ibid. 74. 
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an act of parliament, that th^are n5t p«i^ 
ties to such act; having no vote in, the 
election of knights. But thojigh this ar*^ 
gurnent \^ ingenious, it is not very formid- 
able; for, if it would prove any thing, it 
would prove too much ; and so be/elo Hem: 
it would prove, that as copyholders are not 
parties to any act, they cannot be bound by 
aiiy.act (unless, at least, they are expressly 
named); while it is acknowledged on all 
hands that they are within the purview of 
several. 

A statute, it seems, may extend tocopy-^ 
^ holds in some of its provisions and not ia^ 

others; so that copyhoMs may be included 
in one part, and not in another part, of the 
$anie act. Thus the first chapter of tbe, 
statute of Mertony telative to damages in 
dower, has been adjudged {d) to extend to 
r ]|8g 1 copyholds, while the tenth chapter of the 
same statute of Mcr ion, relative to attornies 
to do suit, has been adjudged («) not to ex- 



{d) 4 Co. 30. b. Shaw & Thompson ; k ante, cb. 5*. 
Of Freebtnch, p. [9l]. 
' {e) ^ Imi. 100. & <m/e, ch. 4. Of Guardiatuhip^. 
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tend to tfaetn^ So the sixth seetioh t>f the 
i^atute 98 Hen. 8. c. 28. which gives an' 
entry instead of a cui in mtd^ has heen said 
to extend to copyholds, though the other 
parts of that statute do not extend to 
theai(/}. 

Copyholds are within the first chapter of .cmtotM 
tlie statute of Merion^ which is relative to tlcopyhoidi. 
damages on recovery in dower, as already so Ben. s. 
noticed. '•^- * 

So they are within the third. and fourth is^tf. i.c.s. 
chapters of JVtstm. 2. which give a cut in 
mtdj rtceiij and quod ei deforceai (^). 

But, as the statute 32 Hen. 8. c. 28. is [ 190 ] 
•aid to extend to copyholds, it should seem 
that the vui in vitd is become unnecessary (//). 



(/) See Gifb. Ten. 1S4-5. & see 3 Co. 9- a. Sed 
futrre^ & vide post. And so of many other acJs. But, 
indeed, the subjects of the sevt ral chapters of most ata^ 
tutes differ so {<reatly thwt this must frequently occur, 

(^) Cro. Car. 43. 3 Co. 9- a. As to the first chap- 
ter, De Donisj see anfef vol. I. ch. 4. 

(A; Ante, ch* l. Of Coarts, p. 136]. & this chapter. 



^ 
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4ffen.T. go copyholdfl are witbia the statute of 

of 4 ^4?n. 7, with respect to fines being a bar 
on five years non-claim (t)* 

nffens. So tl ey are within the statute 33 Hm* 
8» c. 2. as to Jimitations of actions (^), 

39 Hen, s* So they are within the statute 32 Hen. 
8. c. 9. relative to champerty, jnainteoanof , 
and buying of titles (/). 

32 Hen. 9. So they are within the statute 32 Hen. 8. 
c. 34. enabling grantees of reversion to enter 
for condition broken (m). 

[ 191 ] 
xt MUz.e.4, So they seem within the statute 27 Eliz. 

c. 4. of fraudulent conveyances {n). 

\Jac.e.\5. So they are within the statutes 1 & 21 
81 jitc. C.19. j^^^ relative to bankrupts (o). 



(t) 9 Co. 10«5. a. Margarei Podger's case, > ^ ' 

{kj See ant€9 ch. 1. Of Courts, {k {d?]. «nd toL I A 
p. [345]. N. (o). 

(/) 4 Co. 36. a. Co* Li^e. 569. b. 

(m) ilxfe, voK i. p. [120]. 

(n) See Don^L 71 6. N. [I]. 7>oe ¥. RmiiUigeJ^ 
cited; & Coirp. 705. S. €• 

(o) Cro. Car. 550. Crisp v. Proll. Gt/ft. Tin. 182> 
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So they are within the seventh section «»rtfr.s. 
of the statute of frauds, which requires all 
declarations oittu^U to be in writing (/>). 

So they are within the statute 7 Ann. '»•'«»•«• i*- 
c. 19. relative to conveyances by lutant 
trustees (j^)* 



And the 4 Geo. 2. c. 10. relative to con- ^Ceo.t. 
veyances by the committees ot lunatics. 
{Seeaule, vol. 1. p. [tiS].) 

So copyholds seem within the statute 4C<r# t. 
4 Creo. 2. c. 28. s. 5. relative to distresses 
for rent arrear (r). 

[ IPS 1 
So they are within the statute 9 Geo. 2. 9G0O %.e. 

, . 36. 

€. 36. of mortmain («) . 



(p) S«e N. (3.) to Co. UtU JIK b. & Ambltr. 151. 

(9) See an/f, vol. i. p. [63], 

(r) See ante^ ch. S. p. [IS l«2]. 

(«) See 1 Ve$. 2-25. Aiiarney General v. Andrews. 
fc-mfe, vol. 1. p.[!21d]. A ttvrneif General V. Lard 
Weymouth, & aA . 
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Statutes But copybolds are not witbhi tW fwith 

which do 1l«f r^ n t_ n mw if 

extend to CO Chapter ot the statute of Merten^enMitf. 
5o*iyIt* s. suitors to make attornies (/). 

r. 10. 

5«^i5rfii.3. Nor do they apppear to fcte within the 
ninth chapter of the statute of Mar&ergif 
which gives contribution for suit (u). 

6 Ed. i.nsL Nor are they within the twelfth chapter 

It C. 12a 

of the Statute of G/oee»ter, relative to fwe^B 
warranty [h) . >:.' 

1 1 1». I . Nor the s tat u te of Acton SuPnel, de Mer- 

c&toribus (r). 

r 193 ] 

is«rf.i. Nor the statute of Wesim. 2. c. 18. of 

elegit (y). 



e. 18. 



ViEd. 2. K. 1. Nor the statute de prarogativa regisj c. ft 
relative to ideots (z). 



tr) -4ir*€, p. [ 1^6] . [ 1 sgj, 
(it), i^fiftf, ch. 8. Of suit, p. [179|. 
(«) 2 /nsl. 3^. 

(a:) il/oor. 128. in Heyian'tcBst. 
fy) 8 €9. 9. a. in Heydon's caie.-^As to Hie ^ 
-thapt€t, Z)» l>(mif, see antet vol, l» cb. 4. 

(z) Co. CopyA. ». 65. Tr. 125. »\i*. ©»• W»* 
6. & 223. 
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/'Hm die statute 16 Hie. 3. c. 6. as to papal le Ai^.s.e.5. 
halls (a). 

Nor the statute 11 Hen. 7. c. 20. relative ii Heni. 
to alienations by the wife of the lands of her 
butbaad (6). 

Nor the statute of uses (c). st Hen, 8. 

c. 10. 

[194] 
-Nor the ninth section^ of the last-men- 2t Hens. 

tioned statute, relative to jointures {d). ^ ^^ '' ^' 

SlHen,6.cA, 
S2 Htn. 8. 
• C.32. 

9 /F'lV/. 3. 

c SI. 

7 •^fnn. c. 18. 



Nor the Statutes enforcing partition [e). 



(«) Gtib. Ten. 1 86; 

.(ft) /6ict 181. & antey vol. 1. p. 185. N. (x).— But 
if:tbeyree&<»/ie/ be conveyed to the husband and wife^ 
tbi e^pi^old interest would be gone ; and the lands, of 
oonacquence, ^ould be within this statute. Cro* 
EUz^ 24. Stuckhridge* s case. 

IcJ ^fi#^, voil. p.[lOO]. [185]. N. (x). 328. ^Siderf* 
41* 73. Harrington v. Smiths 

(ii QUb. Ten. m.See 1 Ves. 54. Walker v. 
Walker. 

[e] Co. Copyk; s, 64. Tir. 125. Gilh. Ten. 186. 

^otoy^ it Is said at the end of Calthorpe^ {Read. QB.), 
it was agreedf in the Duchy Chamber, that if two joints 
teatatSy^ci^pylii^dersin fee^ make 'partition, it ia gobi3» 
mdv no focfditv^re nor -alienation. But in N/ (f«) to 



I 
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s« Wfn, 8. Nor the statute 32 Hen. 8. c. 28. s. 0. as 

€.);».«. 6. j^ ^ discoiitinuauce by the husbaod of the 

wife's taud (y). 

sfi Fen. s. Nor the statute 32 Hen. 8. c. 28. relative 

to leases by tenants in tail, or persons seized 
ID right ot their wives or churches (^). 



Co. Liu. 59. •- {Hale's MSS.) it is said that parcenm 
of copyhold canuot make partition without the )ord*f 
license. See also AmhL ^68. Oakley v. Smith k 3 
Bosanq. & PvUer^ 378. BnrrtU t. D&dd. Md it 
was adjudged in that case that cuhionuiry estatiH.f^ 
not within those titatutes. 

(/) Moor. 596. Bullock & 2>tft/«y. Gt». TVn. 178. 

{g) GM. Ten. 179. 185. i. tf. as I conceirt, » wto 
authorize a lease without license or custom. Bat if 
custom warrant a lease for twenty-Kine yearSy or a li- 
cense be obtained for that period, I apprehend viA 
lease would be within the statute, and bind ' the wife 
and issue. A lease hx custom or license, is a comiion 
law inten^t : and though the statute cannot aadionic 
the copyholder to create a common law interest to tfas 
prejudice of the lord, it may certainly bind that iiite* 
rest, when created under a custom or liceDse* 

The person taking such lease would not become t 
tenant to tlie lord, or a copyholder : the person hMr 
ing by copy (or the lessor) would be the lord's tenant 
The lord, therefore, would not be tnjwtd bf tlie ei- 
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r 195 3 

. . Nor the statute 32 Hen. 8. c. 37. em* 32 ^m. $. 
powering executors to distrain (A). Sed ^*^^' 

Nor the Statutes of wills (t). c.5. 

89 Car, », , 
c.S, 

Nor the statute 13 Eliz. c. 4. for' making i3£/a.c 4. 
accountants' lands liable to pay debts due to 
the crown (Ar). 

Nor the statute 21 Jac. c. 16. of limita- 2iJae.e.\6. 
tions, so as to bar an action for a fine (/). 



'Nor the statute of 12 Car. 3. enabling a isOir.s. 
Ikther to appoint a guardian to his child, 



tension of the statute to such leases^ and, consequently, 
the Btatate ought to attach on them agreeably to what 
has been said (p. 185. &c.). 

But quare, as the statute requires that the lands be 
-nch as were most commonly letten to ferm for twenty 
years before. See s. d. (3.) Yet a letting at will is 
toffident. See 2 Bia. Camm. 320. 

(A) See ante, ch. 8. Of rents, p. [182]. 
' (1) 3 Atk. 36. Tujffkell v. Page. Ante, vol. 1. p. 
{122]. 

{k) See Gilb. Ten. 189* 
^ (l)i ^tf^y^.^U p. [321]. 



14 ^M «. e. 
SO. «. 0. 
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when there vi a cmtomfor the lord to have the 
wardahfp; but it should seem that they 
art within this statute in cases where no such 
cuetom prtvaiU {m). 

Nor the statute of 14 Geo. 2. c. 20. s. 9. 
(fi), relative to estates pour autre vie; for 
that section is expressly confined to cases 
in which there is no special occupant. 
Now there can he no general occupant of a 
copyhold o); and, of consequence, tfais 
statute cannot possibly extend to copyhold 
property. And, indeed, it would not be 
here noticed was it not fdr the observation in 
Amffler. 



(m) Ante, ch. 4. p. [104]. 

(n) See Ambler, 151. Wither$ v. WUkers. 

(o) AnU, roU 1. p. [309-3]. 



CONCLUSION. 



In the preceding pages it has been nd- [ i0^ 3 
ticed, that, according to the feudal institu- 
tions from which our legal system of real 
property is derived, the absolute or ulti-i^ 
mate ri^ht or dotniniou in lands was vestdd 
fn the social body; and, of consequence, 
must have been considered as virtually rest- 
ing in that person who was the representa- 
tive of the state. The king was the repre- 
sentative of the whole nation ; and th^ 
landed property of the whole nation was, 
therefore, tto be held immediately or me- 
diately of the king; The kingdom was di- 
vided into portions or districts, and partly 
allotted to the several inferior chiefs, and 
partly remained in the king's hands. The 
inferior chiefs, in like manner, granted r jgg -i 
out portions of their territory to others; 
and those others also granted out por- 
tions of their possessions to be held of 
themselves* 

Vot. II* p 



fit 
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What remaiDed in the immediate poft* 
session of the king or other lord, was said 
to be m dememe^ and either lay waste, or 
was cultivated by his villeins for his use. 

Small portions of these demesnes were 
often allotted to particular villeins, under 
stipulated returns ; and the overplus of the 
profits they, of course, were entitled to foff 
their support. As the assignment of tbest 
portions, however, was entirely optional in 
die lord, so he might have resumed them at 
his pleasure. The villein held merely at 
his wilL 



[190] 



If the villein behaved himself well, was 
industrious, and faithful in his returns, he 
often continued in the possession of th€ 
lands: and even when he died, his chil- 
dren were frequently permitted to succeed 
him. This, however, depended upon the 
pleasure of the lord : and if the loid con- 
sen ted that soqie of the posterity of the 
deceased tenant should again occupy the 
lands, it was for him to select the indi« 
vidual. Hence the variety of oastonsnsto 
descents. 



fhe viHein could not acquire any ab« 
solute property in his chattels) tkey, ef 
course, musi have fallen to his lord whm 
the'riilein happened to die. The lord^ 
however, often relinquished his claim in 
fiivourof the villein's relations; but^ as an 
acknowledgment that such reiinquishmenf 
was not a matter of right km\ ctf iiivour, he 
generally required the payment or render 
of a portion in order to evidence his right 
to the whole. Hence the payment or 
render of the best beast or good; whichj 
from its analogy to the military, or proper^ 
beriot, was called by the same term* 

When the heir succeeded to the lands 
of his ancestor, be did it by favour also, and 
not as of right* Henne he too acknowledged 
his lord's munificeiice by paying bis relief or 
fine. 

Holding thus at the will of the lord* the [ 200 > 
villein could not alien : nor could the ab- 
solnte or pure viHein even relinquish his 
own possession* When, however, the vi^ 
lein was permitted to determine his te- 
nancy, he could only cease to be a tenant 
himself; and had no authority to deliver 

p « 
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over the possessioQ to another. The lord, 
however, sometimes accepted his resigoa- 
tion under confidence to re-grant the lands 
to a person whom the tenant should ap- 
point. This was optional in the lord ; and, 
therefore, he did it under what conditions 
he chose to insist upon. Hence the fine on 
alienation, or on the in-coming oF a purcha- 
ser or tenant. 

When the lord had accepted the re- 
signation or surrender of the former te- 
nant, he called in the person whom it was 
wished should succeed him; that the lord 
might be satisfied that he was a proper 
person to be admitted in his tenancy, and 
to give him the possession of his lands. 
Hence the origin of pur present admission; 
of the oath of fealty ; and of the livery of 
[ 901 ] possession or seisin which is still symholi* 
cally given. 

The new tenant, like the old one, was 
equally to hold at the will of the lord; 
and if he ceased to comply with it, the 
grant also, of consequence, ceased. Hence 
the doctrine of forfeiture. 



CONCLUSION. «l 

Upon the whole, therefore, the law of 
copyholds seems founded upon principles 
rational and just in their origin, and perr 
fectly adapted to the manners of the age and 
people wh^n and among whom they were 
established. 

The right of the lord to bis fines and bis 
forfeitures, his privileges and emoluments, 
remains indisputably good. As copyholds 
were at the will of the lord, it belonged 
to the lord to affix the terms of his gift. 
The ancestor accordingly accepted the gift, 
and was thankful: and th^ heir, who now 
enjoys, ought not to murmur because he 
has not more than his forefathers, and but 
for whom he would have nothing to hold: 
and, more especially, as the alterations that 
a change of manners has introduced, have [ 202 ] 
been uniformly for his benefit. The courts 
have established his right to succeed; have 
established his right to alien. They have 
even relieved against forfeitures, and re-* 
stricted the lord in his fines. 

V 

The purchaser has no better cause to 
complain ; he knew, or ought to have 
If nown, the t^rms to which the lands were 
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subjected. He purchased tvith bis eyes 
open ; and if he has made a bad bargain, it 
can only be the consequence ^ his owa 
indiscretion. If the lands are less valuable 
than freehold, he has paid a consideration 
for them proportionably less. 

But, on the other hand, it must be evi- 
dent, that though the principles on whiel^ 
the doctrine of copyholds is founded wer^ 
originally wise in themselves, yet that many 
of them are now obsolete, and many forgot- 
ten. The necessity, and even propriety, of 
their continuance has ceased to exist. We 
have now no villeins, thank God ! and the; 
laws which could relate only to villeins 
[ 203 3 ought, therefore, to be swept away. But 
the progress of manners is always gradual, 
and often fmperceptible; and ben c« a sys- 
tem is frequently suffered to continue when, 
its principles are disowned. 

The wisdom and expediency of a general 
law, to which all landed property should be 
alike subject, and the confusion and mani- 
fold evils which are inevitably attendant on 
a diversity of local customs, mu&t be ap- 
parent to every One. A nation can scarcely 
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experience a greater curse than a compli- 
cated and discordant code. Fw, according 
to the remark of an ingenious and elegant 
writer, *^so soon as justice becomes a 
science, so soon does injustice become 
a trade/^ 

The more varied and complex the bws, 
the less they must necessaritv be under* 
stood ; and the less they are understood the 
more will the artless and innocent be placed 
in the power of the artful and rapacious. 

As we have manifestly outlived the prin- r gg^ i. 
ciples of copyhold^law, why should that law 
be continued > The happy consequences 
of the statute of the 13th of Charles the iSf* 
candy which abolished so many feodal inci* 
dents, and turned the generality of tenures 
into that of common socage, hold out to us 
the strongest encouragement to reduce our 
laws of real property stiil more to the stand- 
ard of wisdom by reducing them to the spirit 
and manners of the times. Why must we 
be perpetually appealing jto the fooPs idol of 
precedent ? Why be dissatisfied with com* 
mon sense? May not what was just at one 
periods become, under other circumstances^ 
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unjust? Or will truth be no longer truth 
because our forefathers happened to blunder ? 
Or, finally, may not that which was wise iq 
the infancy of a state become ipapplicyabl^ 
when men cease to be rude i 

There are many difficulties, it is true, in 
the way of a general enfranchisement: but 

C 205 ] what is there of general importance that can 
be effected without having difficulties to 
encounter ? Without amelioration we must 
degenerate. A system of jurisprudence can-; 
not remain perpetually the same, while the 
manners of a nation change. The princi- 
ples which originated in barbarism, cannot 
nneet the wants of an improved and refining 
age. The manners of a nation must be sta- 
tionary, or stationary laws cannot long re* 
gulate its conduct. The principles pf na- 
ture are fixed and immutable, and laws 
founded on those principles will always ap* 
ply ; but laws founded on arbitrary imposi-* 
tions, or the peculiar manners or necessi^ 
ties of a particular age, should not be per- 
mitted to shoulder out common sense from 
society, or to incumber the conduct of 
persons to whom they cannot, in reason, rg« 

. jate. 
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If eiFery thing desirable cannot be ef« 
fected, it does not follow that we ought, 
therefore, to do nothing. If an imme- 
diate and universal enfranchisement of co- 
pyholds cannot be accomplished, an enfran- 
chisement may be effected partially and by [ 206 1 
degrees. The more we advance towards 
perfection, the number of evils which we 
}eave will be less. Thus an act may be 
passed obliging every lord seized mfee sim" 
pie to enfranchise, on so many years average 

of the seigniorial emoluments. The aver- 

* 

age may be ascertained by commissioners or 
a jury. Tenants in tail may also be enabled 
•and compelled to enfranchise, as enfran- 
chisement would be so evidently beneficial 
to the nation at large. A tenant in tail 
may now, by certain means, alien the manor 
in fee; what impropriety then would there 
be in enabling him to convey the freehold of 
9 few copyhold tenements hy some solemn 
deed? And the power of enfranchisement 
might be extended as circumstances would 
admit. The prejudices of the ignorant, 
and the opposition and arts or the inter- 
ested, must be expected and met; but we 
should meet them with manly firmness, 
l|vhile conscious of the integrity of our 
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view*. We should recollect,, that wt caBf 
not reason from a matter of fact to a matter 
\[ 207 ] of right; and that it does not follow of ne- 
cessity that, because absurdities or idcoq- 
veniences exist, they, therefore, ought to be 
cherished. There cannot be a more certaia 
cause of destruction than the accumulation 
of what is absurd. 



/ 
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APPENDIX. 



No. I. 

CUSTOMS OF DYMOCK. 

0rant and Confirmation of sundry^ Rights 
and Customs to the Lord and Tenants of 
the Manor of Dymock^ in the County of 
Gloucester. 

Qliver, Lord, protecter of the common- 
wealth of England, Scotland, and Ireland« 
and the dominions and territoreis thereto be- 
longing. To all to whom these presents 
shall come, greeting. We have received 
the inrollment of an indenture dated the 
. iSth day of April, in the seventh year of the 
reign of the late sovereign Lady Queen Eli- 
zabeth, made between the Right Honour- 
able Walter Vicecount Hereford, Lord Fer- 
rers, of Chartely, and lord ot the manor of 
Dymock, of the one partie, and Florys Bar- 
Pton, gent, and othc^rs, tenants of the said 
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manor, of the other partie ; as also a schedule 
and memorandum under the said indenture 
made, and in the high Court of Chancery- 
remaining of record in their words. (Then 
follows the indenture of agreement in hcec 
verb, and after that the schedule.) 

A schedule indented of the old and an- 
tient customs of the manor of Dymock, in 
the county of Gloucester, used within the 
same manor by the customary aind an- 
tient demesne tenants of the said manor, 
tyme out of mynde of the remembrance of 
man ; between the Right Honourable Wal- 
ter Vicecount Hereford, Lord Ferrers, of 
Charteley, and lord of the manor of Dymock, 
of *the party, and the custom and antient 
demesne tenants of the manor aforesaid, of 
the other party, as hereinafter expressed. 



Tenants to 
hold their es- 
tates to them 
and the heirs 
of their 
bodies. See 
my Copifh. ▼.. 
l.p. 149. 



Inprimis, the custom of the said manor 
o[ Dymock is and always have been, for tynae 
out of mynde, that the custom and antient 
demesne tenants of the same manor, have 
used freely to have and to hold their lands and 
tenements within the manor aforesaid, to 
them and their heirs of their bodies lawfully 
begotten ; the reversion or remainder there- 
of in fee to the lord of the manor aforesaid. 
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/tern, that they have usedallways, all the Tenants may 
time above said, when they be disposed, or 
will sell, give, grant, or alienate their lands 
or tenements to any person or persons 
whatsoever, to make a state* thereof by tree (* A state- 
deeds, indented, or poll deeds to such per- 
sons whatsoever* 



To have, to hold, to them and to their 
heirs of their bodies, lawfully begotten, the 
remainder thereof to the lord and his heirs 
for ever, with licence of the lord of the ma- 
nor, in that behalf obtained. The lord to 

^rant license 
" to alien. Iq 

Item, the custom is, that the lord of the thedebatebc- 
manor for the time being, have always used^ mitteeofthe 
for the time aforesaid, to give and grant in commons in 
the court or courts baron there virithin the ther ib^se't©. 
said manor, upon the request of any tenant nania might 
or tenants, disposed to make alienation, as knights of the 
is aforesaid, such licences to do the same. Bearvroft 
And the same is to be inrolled in the court ^^l^lCuW ti I 

rolls of the same manor, by the steward of }? compel 

•^ the lord to 

the lord for the time being. grant a li- 

cense iihere* 
fused it. 

Item, that the tenants aforesaid, for such ^^j^/*®,.*** 

paid for Ji- 

Ucences and alienation, as is aforesaid, have cense aud two 
used to pay the lord of the manor one the steward. 

My topjfh. 
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year's rent, by the name of a relief; add to 
the steward, for a dcopie of the said liceaccfi 
two shillings. 

Twocourtit* Item, the custom is, that the lord of the 
iear! '"* ^^'^ manor shall yearly, two times in ths 
year, keep his law days and courts baron in 
manner and form following, (that is to say), 
one within a month next after the feast of 
Si. Michael, and the other within a month 
after Hocketuesday. 

Alienation to liem^ the custom is, that all and everj 
^hetdicDor. ^^^^ alienations made oflands or tenements 
with a licence, as is aforesaid, be a bar for 
%ever by the custom of the said manor, to 
the heir or heirs of such tenant or tenants, 
and also to the lord of the said manor and 
his heirs, to demand or claime any the lands 
or tenements so aliened, as is aforesaid, for 
default of issue of the body of the tenant^ 
that alieneth, and that no writs oi/arms^ 
donne in deseendre for the heir, nor renuM^ 
der for the lord, bath been used to be mtR* 
menced or brought within the said manor, 
or at the common law, by any heir or heirs of 
the tenants aforesaid, so aliening, as is afore* 
said, or by the lord or his heirs, for the land^ 
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dieaed with licence, as is aforesaid, for that 
every such tenant may alienate, as is afore* 
said, by the custom of the said manor. 

' Item, the custom is, that every tenant Heriotand 

relief 

aforesaid, shall pay to the lord and his heirs, 
at every their deaths, his beast, that, in va- 
lue, shall be the best, for the harriott and re- . 
lief, which is one year's rent for every mes- Meuu^g; 
suage whereof every such tenant shall dye 
seized, and riot of wise except it be specially 
reserved upon their grants heretofore made, 
and if thetenants that decesseth dyeth, hav- 
ing no cattle of his own, then to pay his 
best implement of household stuff for the 
bs^rriott, and, for his relief a year's rent. 

JVem^ the custom is, to have a three Manor court 

to be held 

weeks court, if there be any playnt of debt, every three 
trespass, or otherwise, according to the cus- ^©b iw.*^ 
torn of the said manor, affirmed by any per- 
son wittun the said manor, till the same be 
ended and tried, and that all the customary 
lands and tenements within the said manor, 
be pleadable within the aforesaid manor, 
by writ of right close, and not at the corn- 
won law. 
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Courts to be 
held on per- 
sons bringio|f 
ivrit of right 
close on warn- 
ing every 
three weeks 
till deter- 
mined. 



Itern^ that the custom of the said manor 
is, that if any man doth demand any cos- 
tomary land within the said manor by writ 
of right close, against any tenant within the 
manor aforesaid, there to be brought ac- 
cording to the custom of the said manor, 
That then, upon sufficient warning to be 
given unto the lord or steward of the said 
manor, they have used always to have a 
three weeks court, until! the matter in con* 
troversie be tryed. 



Proceeding 
on writ of 
right close. 



liem^ the custom is, that if a writ of right 
close, according to the custom of the said 
manor, shall be brought within the said 
manor by him that have cause to demand 
customary lands therein, That he that 
purchase or bring any such writ,' shall at 
the law day and court baron, deliver the 
same writ unto the steward in the presence 
of the court ; and the stewards to breake the 
same writ in the face of the court, and to 
read the same, and to have six shillings and 
eight pence for the breaking the writ, and 
the bailiff three shillings and four pence, 
and then always the steward, or his suffi- 
cient deputy, every three weeks to keep 
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\ \ 



the lord's court within the said manor, till 
the matter be tryed according to the custom 
of the said manor, or otherwise made an end 
of by any way whatsoever, so that he which 
briogeth the writ shall bear the steward's 
charge. 

» 

Item^ the custom is, that the lord is to The lord t(> 
have a steward certayne of the said manori, steward, 
who always shall keep by sufficient warrant 
from the lord of the said manor, under his 
hand and seal of arms ; and the warrant of 
the said steward always, at every court 
upon demand, to be read in open court, for 
the true knowledge of the tenants who is 
the steward of the same manor, if it be re- 
quired; and the said warrant immediately 
after to be delivered unto the tenants afore- 
said, according to the custom of the said 
manor, so it be no patent of the steward* 
ship. 

Item, the custom Of the said manor, for Thelordto 

give two dm?- 

the time aforesaid, have been, that all the nersinayeaf 

^ , . , , , at his court* 

tenants ot the said manor that do any ser- to the te- 
vice in the homage charged, or any other "*"**' 
being in any office that day, at the two ge- 
neral courts to be twice holden by the year 

Vol. If. Q 
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AMomtnMnl 
or the ho- 
mage. 



as is aforesaid, to have their dioners at the 
onlie costs and charges of the lord of the said 
manor for the time being. 

Item^ that the custom is, that the lord 
or his steward for the time being, at every 
his said two courts as is aforesaid, shall 
chose one of his freebenehers, or free suit« 
ors of court, and the tenants to chose 
one other ; and that they two, for that time, 
to elect and chose the • twelve men* for 
every then court days for the lord's homage; 
and if they cannot agree, then the steward 
of the Jordship to chose and elect the 
twelve men indifferently, between the lords 
and the tenants aforesaid. 



How the 
lands of felons 
•hall he dis^ 
posed of. See 
JMmt . Gm" 
velk. h« S. c. 
4. 



rid. sut. 

Prerog, Re- 
git, n Ed. S. 
Cl6. 



liemy the custom of the manor is, that if 
any of the lord's tenants there do commit 
any felony, and thereof be attainted by law, 
by any ways or means whatsoever, that then 
the lord of the said manor shall not have bis 
lands holden of him by escheate, nor the 
queen^s majesty, the day, year, and waste, 
but the next heir ymmediately must have 
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the same, for that the father ought to go to 
the boughe, aad the son to the plough. 

L 

liem^ the custom of the said manor is, Tenanttiiot 
that no tenants shall alienate, give, or grant outricenie« 
his lands or tenements, or any parcel there- 
of, otherwise than is aforesaid, without the 
license of the lord, upon payne of forfeiture 
df his tenements soe granted, hut^only for 
twenty and one years in possession, or 
under, t)y leave upon reasonable suit and 
requeist. 

Item^ the custom of the said manor is, Sftitori to bd 

MDcheri. 

that at every court there to Ife holden with- 
in the said manor, there must be three ScemyCiw*. 

▼oJ.l.p.[9]. 

benchers of the free suitors to the court at n. (o). 
the least, or else no court to be holden 
within the said manor; and the benchers to 

. 4 

be amersed by the steward's discretion^ 

Jtem, the custom of the said manor is^ te&itiitito 
tiiat the lord^s steward may, at any of the Ittiefon^de- 
two law-days, demand the sight of such JJJewdaV^ 
evidences as any tenant within the said l»^w»rti. 

BMBSt-hoWetli Wslsuttdf by; and if they or 

any of them refuse to show the same to the 
steward at the next law-day, to the end it 

Qs 
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may be inrolled, and no sufficient cause, 
by burning the evidence, embezelment, or 
such like, why the same cannot be shew-ed, 
then the lord shall seyse the lands till the 
evidence be shewed. 



Deeds to be 
inrolled. 



//em, the custom , is, that every tenant 
who shall hereafter have any deed of entayle 
made to him by licence as is aforesaid, shall 
within one year next after the date of the 
same deed of entayle, bring the same to the 
steward to be inrolled, upon payne of forfei- 
ture of so much as he paid for his licence. 



License to be Item^ the custom is, that every tenant 
tion within a which shall have licence granted to alien, 
Jay^oUier- ^^^'^ execute the same licence within the 
wise to be space of one year and a day next follow- 

ing the same licence, or else the licence to 

be void* 



Tenants dy- 
ing without 
issue of their 
bodies, the 
lord to haye 
their lands in 
fee. 



Item^ the custom is, that if any tenant die 
seized without issue of his body, that thep 
the lord shall have the land to him and to 
his heirs to dispose of at his and their w.ili 
and pleasure, after such estates expired a3 
were made by the licence of the lord by the 
same tenant that deceaseth. 
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liem^ the custom is, that the wife of every Widowi to 
tenant that dveth seized, shall have the 
third part for her dower, as well against the 
heir as against the lord. 

Item^, It is agreed that the tenants shall, Tenantstoda 
from time to time, do such services in the •^"^''"^• 
time of war as they have heretofore accus- 
toinerf. 

Exemplified under the Great Seal. 
2nd Bee. 1657. 



Qtf 
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No. II 



CUSTOMS OF ywmiUSTB». 



25 CAaoLi SEcmrPi) 1673. 



Preeei. ^ Divers ofihe ancient Cuit4ms 4^ th^ Mawr 
^MkY. ^^' ^f Yelminster prima, alias Vbury pr^b^t 
Baimg9. within the Hundred of Yetmin$ier, in the. 

County^/ Dorset. 



The lord of y*. manor ought to find a 
steward to keep two courts there every year 
at y". least, f. one abS Hocktide the o'. 
about Michas. 



r 



All y*. ten*', of y'. said manor are bound 
to do their suit & service to the same courts 
upon reas'bie warn', given them by y** reeve 
upon pain of amercement. The reeve is 
the lord's chief officer to gather up his rents 
and to levy the fines, heriots, and amercem^ 
all wch he is bound to deliver & make 
accompt at Sarum after Hocktide & Mi- 
chas if y« lord so require it ; & if he be robbed' 
by the way or by his negligence or waste, or 
jjo consume any part or the whole, of tbe 
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lord's money in his hands the tevf*. are 
bound to make satisfaction to the lord. 

The reeve is to be chosen at every Mi* 
chas court for every yre in this sort:— the 
whole homage must deliver 8 ten^. names 
to y* stew* wh* of 1 must dwell in Leigh 
the o'i in ChetnoU and y*. 3'* in Yetmins'. 
and y*. steward is to choose of those three 
whom he lists. Wch reeve for do*, his office 
is to be allowed his own rent of the lord for 
that yre & shall have all the tops & bark 
c^tbe trees that are assigned out of the lords 
woods to the ten** for the reparations y<. yre. 

Any ten' may ass*, nominate or surr'. his. 
teiiem\ to his child or to any o' per- 
son whom he listeth at any court before 
the homage or out of y*. court before the 
reeve & 3 or more of y* ten'*, or if it so hap- 
pen that the reeve or any of the ten'', be 
not present, he may make notwithstand* a 
good surr*. nominal" or assignm'. before 
suffice, witnesses^ wheresoever he shall be, by 
deliver*, a rush or a straw or by say*, these 
words or the like I A. B. do sorr'. my te- 
nem*. wch I hold of £. D. my lord in the 
manor of Yetminst. prima into y* bands of 
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See Magna 
Carta, 9 Hen. 
3.C. 32- Dai- 
ry ni. F. 
J*. 95 by 
which the te- 
nant was 
obliged to 
except suffi- 
cient to 
answer the 
services. 



the lord to the use of E. F. my^son or my 
o\ or by any o'. words assign m\ limit*, or 
nominat* his barg". sav^. & except"^, to my- 
self after y*. custom of the manor there 
such a part of y*. dwells house &c.& such 
peels of ground &c. if he list to reserve any 
to himself if not then with', any sav*^, pro- 
vid**. always there be assign'd sufficient to 
y*. ten', over & above y*". excepts to pay 
the lord^s rent & to discharge reparat**. wch 
shall be adjudged by y*. whole homage at 
the same court when the tenS doth claim to 
be so admit*., & if there be not enough to 
dischge it y* homage shall be cbged w'^ y% 
s'*. rents and reparations. 



Whats'. y^ husb**. doth except unto him- 
self having then a wife y* same wife shall 
enjoy y*. same excepts in as large a man^ 
durs. her life only as her said husb\ did or 
might do. The p'ty that doth makesnchsurr* . 
shall no more be called a ten*, but an ex- 
ceptsor & shall enjoy such excepts by a 
written copy of excepts dure, his life with'- 
doing suit & service or pays, any rent & be 
to whose use y*. surr'. was made- shall be 
^he tenant. 
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If any such exceptor will set to farm his 
esicepts y*. ten^ toy*, same ba^g^ shall rent 
the same if he list one penny within any o'. 
man^ price y^ with^ fraud shall offer the 
smQe. 

If any ten\ do ass', or surr'. out of y*. court 

& y*. su^r^ or assignment be made or done 

as is afs**. & y*. s**. person whe'. he be man 

or woman or child to whose use the surr'. 

or assignm'. is taken do in like sort surr'. 

Qr ass', again to ano'. before a court kept, 

[The] surr". or assign"'*, how many soever 

they be are all good & y. custom is y^y^ ten*. 

who cometh to the next court to be admitf*. 

to y*. same barg". shall before he be admitt^. 

ten^ satisfy the lord of all such fines & 

heriots as be due to y". lord for so many 

surr*. or assignm**. as shall be made of y"*. 

same barg\ since the last court before. All 

wch fines & heriots shall be cess'd by the 

homage & y*. reeve accord*, toy*, cust"*. if 

the lord & he cdnnot otherwise agree. 

^ The p'ty to whose use any surr'. or as* 
signm\ is made shall at y^ next court to be 
kept upon reas'ble warn*, or before, sue to 
y^ lord or his officer & tender a reas'ble 
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fine & an heriot for every surr'. or assignn^ 
tb'of made tiiice the laat court & if he caoF. 
agree with the lord after S courts y^. reeve & 
teu^\ be', sworn to be indiffereut bet: jp. 
lord & y*. ten^ shall rate & access y\ fine 
I & fines wch be', so rated by the major port 
' of y*. homage shall bind the lord to admit 
y. pHy ten*. & to accept y. fine. 

If surr^. be made to a maid or widow & 

« 

so she become ten\ he y^ shall marry wth 
her shall be taken ten^ in ber right for eke 
penny to the stew'. 

When any ten^ is admitt^ he or tbey 
shall pay unto y*. stew*, for every teneID^ 
3s. & for every half place 12d. & for every 
cott'^ 6d. & shall give unto the homage 
a gallon of good ale Ik a loaf of bread wch is 
y* customary hold & there was never Mf 
other wright'. within y*. manor sav'. copies 
of excepts wch are before menf. 

Every tenS must reside upon his tenmS 
unless upon good cons'ons he be licenced by 
y*. lord in y* face of the court. 

No ten*, or exceptor can let his tenenl^ 
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or «oy p^ thW for longer term than for one 
yte at « time s if be do he is amerc'd for it. 

V _   

if any waste be done & so found by y*. 
homage the p^ty so offend*, shall for y*. T^ 
offence pay double damages, for y*. 2nd of- 
fence treble damages as shall be assess', by 
the homage upon their oaths, & offend*, in 
y*. same y*. 3rd time shall forfeit his tenem\ 
or cottage to the l^ ' 

liem^ upon the death or surr^. of y*. ten*. 
y*. lord shall have y*. best quiet Iquick] 
beast of y^ s*. ten*, in y*. name of a heriot, 
& if be hare no quick goods then y. best 
goods of his household stuff or apparel w^ch 
the reeve by his office shall presently sciize 
upon & cause to be appraised by some of 
y% ten'*, to the lords use & y% the lord is to 
choose whe'. he will have y*. goods or y«. 
price. 

Item, y». widows whose hush**, die ten". 
sbaJil enjoy such tenem<*. as were their 
hush'', at the time of their deaths dur^. their 
widowhoods if they live chastely, £( may in 
their widowhood lawfully ass', her barg*. 
by surr*. as her husb^. might in his life time. 



« 
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Item, all widowers & widows duF. ally^. 

time of their widowhood shall have I8d. 

yearly abated of their rent for every tenem'. 

they hold and y*. reeve shall be allowed it in 

^ his accompts to the lord. 

Item, no tenem*. can be let for any longer 
est. than for one life only. 

Item, there can be no revers"*. granted to 
any. 

Item, if any ten^ die hav^ no wrfe with*. 
limits over his tenem^ by surr'. or assignra^ as 
is aforesaid, then y^ L^. may kiwfully dispose 
of the same tenem^ or fenem'*. at his pleasure, 
but he can grant it but for one life only, & in 
such case he may make choice of his ten'. & 
may make his own fine without the ten''. 
assessm^ 

Item, every ten*, with*, the manors bav^ 
any decayed house in timber, if upon his 
request y\ lord refuse to allow him necess'. 
timber in his woods, may cut so much tim-. 
ber grow«. in & upon his own tenem". as 
shall be tho^ convenient by a skilful car- 
penter to repair y*. sanie without/, as- 
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8Jgom^ of the lord or his officers, & if any 
tep«. having such need of timber & hath . 
none growc. upon his own tenem*. then he 
must ^eq^ the lord or his officers to appoint 
him so much timber grow* upon a/iy o'. te- 
nem^ of the same manor as shall be tho^ 
needful to repair his decayed tenem^ wch 
the lord may do or his officers by his ap- 
pointm'. by our cust*. as y*. rinds and lops 
of all such timber be left in y«. ground to his 
use that owneth y*. ground. 

7/em, no customary ten*, can sell any tim- 
ber growK upon his tenement o'. than such 
as shall be thrown down with y* wind or 
hedgewood left upon y*. new digg^, of any of 
y^ ten*' parts of grounds, but he may with^ 
assignm' or controlm* take suffic' houseboot 
hayboot ploughboot & fireboot topp & 
lopps at seasonable times any trees timber 
or fuel growK in & upon his own tencm* so 
he make no waste, wch waste if any be done 
must be adjudged by y« homage & punish- 
able as afores*. 

Item^ there are customary quarries lying 
in y* east downs wch is y* lord's demesns 
& is known by y* name of Quarry Close 
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in y* wch it is Pwful for y* ten ' to dig & 
carry away at ail times such stocks as tbey 
shall need to build or repair theif houses. 

Item^ y'. stew', shall & ought tochooseat 
y* end of every courts of the ten*', to be as- 
sessors of all y* amercem**. 



;'7" ' 
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No. III. 

CUSTOMS, «tc. OF WEARDALE, IN 

DURHAM. 

Articles and ins.tructions to be inquired 
into, on behalf of the right reverend fa- 
ther in God, Tobie, by the grace of God bi- 
shop of Durham, concerning all and singular 
the manors, castles, lands, tenements, pesrs, 
prerogatives, regalities, forests, priviliges, 
customs, tenures, rents, services, and here* 
dits,&c. within certain lordships, and these- 
veral parishes of Stanhope and Walsingham, 
in the co. palatine of Durham and Sad* 
burg, being parcel, and belonging unto, the 
said right reverend father, in the right of bis 
said bishopric of Durham, A. D. 1595. 

What lands or tenements within the pre- 
cincts aforesaid, being holden of the said 
bishop^ m capite^ as in the right of his bi-* 
shopric, hath been purchased or aliened, 
with licence of some of his predecessors 
fijcst hwA and obtained, &c. 
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You shall inquire and present the 
names of all such persons, who hath 
entered in and to any lands or tenements 
holden of the said bishop in capiie ^ vf\ih\n 
the limits and lordships aforesaid, without 
due livery after the death of their ancestors, 
tendued, had, and purchased, and of what 
yearly value the said lands are. 

Several presentments of lands holden in 
capite of same date. 



My Cofyh. 
Tol. 1. p. [8]. 



Deposition of Ralph Trotter in pursuance 
of the above noticed charge. 

And he further saith, that the priviliges 
of the game of fishing, fowling, hawking, 
and hunting, within the said forest and park, 
(of Stanhope) within the wanar/ioorf of the 
inhabitance within the parish of Stanhope, 
belong to the bishop of Durham's forester 
for the time being. 

1 

So also in another presentment of the te- 
nants in 1595, we find that Richard Mow- 
bray bath a Jine or a copy of certain parcels 
of ground granted to him at the Half^^^ 
Court at Wolsingham, by Thomas Calveriv 
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steward, dated 3rd May, 20th year of het 
Majesty's reign in Bishop Barnes times. 
So of other presentments, 1595. 



COPYHOLDER'S SERVICE. 

We find that the c6py holders withrti the 1595. 
parish of Stanhope, do hold their several 
fines by surrender and copy of court-roll, 
that is to say, a tenant dyrng seized of any 
copyhold estate, his wife ought at the first, 
second, or third halmot court, then next af- 
ter kept at Wolsingham, to come and fine 
for the same during her life, and to pay five 
pence for the enrolment, and five pence for 
taking out the copy and for her /owe, ac- 
cording to the copy. And likewise the eld- 
est son, after the death of his father, and 
through default ofsons, the daughtersj'diw//y* « m^ CopyH 
are to fine and do in manner aforesaid. Ahso jj^| 'P- 
the copyholders are to do their suit of court 
' two times in the year, at the foster court, 
to be kept within the forest of Weardale, 
and do their services unto hfer majesty upon 
the borders, 14 days, upon their own costs 
and charges; that is to say, 10 days to re- 
ikiain upon the said borders, if need so re- 



^ 
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quire, and four days to come and go to the 
said borders. 



CUSTOMARY TENANTS. 

Those ought to be paid yearly for the same, 
IBs. being termed by the name of bond rent, 
and likewise 9«. and Gd. being called foster 
money, and six bushels of oats, being called 
foster corn, ought yearly to be paid, out of 
the said lands, unto the Bishop of Durham, 
or officer of Roughside-Ward. And the te- 
nants or occupiers of the ground ought to 
carry, as need requireth, all the runnii^ 
geare belonging to the mill called Stanhope 
Mill, and to tkeeke all over y\ lowther of the 
said mill. But whether the tenants or occu** 
piers of the said land are bond tenants, or 
what other service they do, or ought to do, 
for the same, we caanot present; saving, 
that the carriers of the said running geare 
have such custom and privilege in the said 
mill, that the hopper being empty, their 
trora ought to be ground next. 

Widow. Custom of tenants right, or customary t^ 

nants. Husband dying seized, widow, dariojf 



APfENDIX. «fti 

hei* iddewh^d, b to^liave Jier widowi-tight 
of said ten^. and after her death or f^|u 
rtage, sa[jd ten^ to come ftod 'descend to Deiceiat. 
the eldest «oD, if the laeilant have-aDjr^son, 
through default of son ^ the eldest daagb- 
tor, and through defauk of daughters^ tb the 
next of kin. i i 

We ftnd, that it is a ciustom, tbatif t^ 
younger brother do i^re^r with th9 :$lAwi 
brother, in the life-tiine of the £atheiP, fortiU 
or any part of .the tenement, that thep :tb4t 
agreement shall stand in effect to eypHd^ 
the eldest brother who took the <qp(Qpo9i-( 
tion. 

> 

Customary tenant might let, aet, grant, Take penny, 
or sell bis tenement at his pleaAure,.but th^ 
purchaser must, after such sale, come at 
soHie court after, kept within the said forest,' 
to be sett tenant, and to pay a take penny or 
custom penny. 

Any tenant may, upon bis death-bed, 
give his ten^ to any of his younger sons, 

« 

with the consent an^ assent of the eldest, 

9 

but not otherwise. 

Hi? 
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We'fibdt that to a master forester be- 
Im^b tb^ keeping- t)f the lord's court two 
ttmefs in the year; and also to him belongs 
Qth 30" nobles fee,, yearly, and also one dak 
<)fmB846«r containing as af<»'esaid, about Ifi 
days work* and is called Foster Dale; and 
also there is belonging to the master forester 
two borae-gatea iatha firth* 

• 1 * s - 

Original in O^efr Audit: Dunelm: Shewa 
at York, before commissioners, 1685. 

The Slough-hound was to trace the 
Sebtts, who stde oattle in the night. When 
they missed them the dog was turned out 
to hunt their foot-^steps in the morning^. 



* See Skene, 
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Forest Court in Weardale. 

Whereas it was given us in charge^ 
at the Forest Court at Stanhope, 
botden the 5th day of May, amongst 
other things, to cause the. tenants of 
Weardale to set down their custom, un- 
d^r their hands in writing : 

Imprimk. We find and present, that the 
custom of tenant right used within the fo- 
rest and parke of Weardale, is, and timeout 
of mindof man hath been, that after the death 
of any customary tenant dying seized of a te-* 
nement, his wife, by the custom, during 
her widow's estate, is to have her widow- 
ri^bt of the tenement, and after her death 
Or marriage then the tenement to descend 
and come to the eldest son, if the tenant 
have any son, and through default of a son, 
to the eldest daughter^ and through default 
of daughters to the next of the kin. 

Item. We find that it is accustomed, thal> 
if the younger brother do agree with the 
elder brother, in the life- time of the fether, 
for all or any part of the tenement, that 



i 
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then' the agreement shall stand in effect to 
l^xclude' the elder brother who take^ tb^ 
composition. 

Jtetn. We Sod, that it hath been accus- 
tomed, that every customary tenant withio 
the forest and parke of Weardale, may, at 
his pleasure, lett, sett, grant, or sell his te« 
nement, or any part thereof, to any. person 
or persons ; and after the sale so made of 
any tenapt right, the buyers thereof b^ve 
usfsd to come in at some court after tben 
kept within the said forest, and to be set 
tenant, and to pay a take penny or custom 
penny, 

//em. We find, any tenant may, upon 
bis death bed give his tenement to any 
of his younger sons, with the consent of the 
eldesitf and not otherwise. 

Item. We find, that the customary te: 
nants within the said forest and park are to 
pay their yearly rents two times in the year 
linto the Bishop of Durham for the time 
being ; that is to say, at the Fe,ast of Pen: 
tecost, or before Magdalene Day then next, 
the one half, and at the Feast of Saint Mar- 
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tin the Bishop in winter, or before Saint 
Andrew's Day then next, the other half; 
and through default of payment of the said 
rent, -in manner as is aforesaid, the officer 
may distrain any such tenant's goods as do 
not pay the same accordingly, at the days 
jund times aforesaid. 

Item. We find« that the said tenants 
within the said forest and park, in consider- 
ation of these customs, have, besides the 
yearly payment of their rents as aforesaid, 
to do suit at court two times a-y ear, and 
pay yearly, at every foster court next after 
Easter kept within the said forest, a^ cus- 
torn penny, and to do their service unto her 
majestie upon the borders against Scotland, 
at such time and times as they shall be 
thereunto called for the defence of the said 
borders; that is to say, fourteen days of 
their own costs and charges, whereof they 
have two days to go the said borders, and 
t^n d^y$ there to remain, if need so require, 
and two d^.ys to come home again from the 
said borders. 

Item. We find, that the said tenants, from 
Lammas to Saint Andrew's Day, do yearly, 
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for the most part, and need requtretb, ob- 
serve both a night and day watching at di* 
vers and sundry fords and rakes, for resist- 
ing the Scots, and safeguard of themselves 
and their goods, and also to naake their ap- 
pearance at musters, at frays, and followingf 
the thief, and withstanding and repelling the 
enemy, some with good horses, some with 
meaner, some on foot; and some have used 
the said horses on the said borders for tbeif 
own ease, and others of them have some- 
times done their service upon the said 
borders on their best horse, for their better 
abilities and their own pleasure. 

Item. We find, there is n Slougb-hound*, 
which now is, and heretofore bath been 
kept and maintained within the said park 
and forest of Weardale ; which said hound, 
or some other, is to be kept and maintained 
from time to time, as need requiretb. 

Item. We find, that within the said park 
and forest of Weardale, the watches are 



* S^^ Skene. Reg. Mag. AuldLaws. 
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iBtiready appoiiited, according to their use, 
and as tbey have been accustomed, and are 
%o be continued as need requiretb. 

Items We find, that the tenants of the 
said forest and park, according to their se- 
reml rents, are reasonably furnished and 
provided for her majestie's service, or other- 
irise, as need requiretb, according as here<« 
Itofore hatfa beeri accustomed. 

Jiem. We find, the overplus of horses 
yearly pastered within the firth, both sukd< 
mer and winter, is a great decay and very 
hurtful to the game and deer there, for that 
the said horses have commonly eaten up 
the most part of the best and smallest grass, 
whereby the meaner could lesser nurish and 
feed the said deer, and likewise through the 
great chasing for taking the said horses, or 
some of them, in the time of fawning, sun* 
dry of the young fawns are thereby overran 
^nd killed. 

Item. We do likewise find, that the deer 
bay ought, all and every part of it, to be 
fnowen a week before Magdelan Day, for the 
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better feeding of the game; and, likewise, 
we find the wall about the firth not good, 
but in decay, and that thereby by sheep 
comes great anoyance and hurt unto the 
game. 

Item. We find, that master forester hath 
usually had two horses yearly pastured in 
the said firth, and every of the keepers do 
claim a saddle. horse yearly within the said 
firth, and also the officers there do ciaiffl 
that they and every of them, for the win- 
ning and getting the deer hay, have here* 
tofore had ten shillings, or one horse gate^ 
allowed them within the said firth. 

Item. We do likewise find, that within 
the said firth there belongeth dale of mea- 
dow to the master forester, containing fif- 
teen days work or thereabouts. We do like- 
wise find, that George Em'son and Robert 
Em^son have belonging to them one dale of 
meadow, containing about sixteen days 
works. 

» 

Item. We do likewise find, that there is 
belonging to Ralph Trotter the elder, one 
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dalef of meadow, contaibing about eighteen 
day works. 

Item. The Pallicer hath usually had 
13«. Ad. as a yearly fee for repairing and 
making the pails or fence to the said firth 
belonging, and parcel of ground containing 
about five days works. 

Item. We do not find any to have over- ' 
plus'in stint. 

Item. Whereas heretofore divers and sun* 
dry intakes have been inclosed, and houses 
lately builded within the said forest, &c. we 
find, that the said intakes have been in- 
closed, and houses builded, by the several 
owners thereof, without licence, and by 
and according to the custom within the 
said forest. 

Item. We find, to that master forester 
belongeth the keeping of the lord's court, 
two times in the year, and also to him be- 
longeth twenty nobles fee yearly, and also 
one dale of meadow, containing as aforesaid 
about fifteen day works, and is called Foster 
Dale ; and also there is bdonging to the master 
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forester, two horse gates, as is aforesaid, io 
the firth. 



Item. Whereas there was an article given 
our charges unto us for setting down what 
belongeth to Mr. Morent, we can have no 
evidence in effect for the same, whereby we 
can any way present, therefore we humbly 
devise and crave respect until the next 
court for the same. 

Item. Whereas we have given in our 
charge for the maintaining of Slough-hound, 
so it is that we have had and already have 
had, and keepers upon the costs and charges 
of the park and forest only. 

Now there is sundry that would with- 
draw themselves from bearing and main- 
taining the said Slough-hound, and some of 
them do deny any payment for the main- 
tainence of the said Slough-hound, the pay- 
ment is denyed by George Emerson, of 
East Yeat, and of his tenant and man, 
Leonard Lyttell, of Smallborns. 

Therefore, we do humbly crave your 
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lawful favour that we be not separated, but 
continue on maintenance in the said Slough- 
hound, as ever heretofore it hath been used 
and continued. In testimony of this our 
deed and act, we have subscribed our 
names, the 26th day of May, 1601. 
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No. IV. 



,- J 



Extracts from an Act of Partianient for 
Confirming Agreements between the Lords 
of the Manor of Thornhuryy in the County 
of Gloucester^ and the customary Tenants 
or Copyholds of the said Manor. 25 Car. 
2. Anno.Dom. 1672. ^ 

An entail to And that all estates tail, with or without 
recovery. remainder, of any such copyhold lands and 

tenements belonging to the said manor, may 
be barred by common recoveries, to be suf- 
fered in the court of the said manor, accord- 
ing to the course of common recoveries to be 
suffered at the common law, and not other- 
wise. 

The widow to And likewise that the wife of every copy- 
band's lands holder or customary tenant of inheritance^ after 
during her ^^^ ^^^^^i of her husbaud, shall, by the cus- 
tom of the said manor, hold during her na- 
tural life, as customary tenant in dower, all 
such customary tenements as her said bus^ 
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band was at anyttme$€ued of during tl^ cover-- 
ture between them, (unless she join in the 
surrender and alienation thereof during the 
coverture) paying such fine unto the lord^of 
the manor for the time being as is herein- 
after appointed*. 

And that the husband of every woman 7''? 'l""]??"^ 
copyholder, or customary tenant of inherit* wife's lands 

i/»i- w t I f during his 

a?tc€i after the death of his wire, whether he life. 
halh issue or no issue by his wife, is, by the 
custom of the sai<i manor, to hold such co- 
pyhold and customary ten**, during his 
natural life, as tenant by the courtesey, ex- 
cept in case of surrender and alienation, as 
aforesaid, paying such fine as is hereafter 
expressed. 



And that no after-taken husband of such But no* the 

after taken 

customary tenant in dower, nor any after* wifeorhus- 

taken wife of such tenant by the courtesey y tenant would 

shall enjoy the said customary tenements estate^of i*!^- 

after the death of such customary tenants ''^"*a"ce, 

•^ and conse- 

in dower, or tenant by the courtesey, but quently would 

, , ^ not be within 

the said tenements shall come m posses- the former 

custom. C.W. 



* See my Gtlb. 4n^, 
Vol. II. S 
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* 

sion to the heirs of him or them that right 
hath, any usage or custom to the contrary 
notwithstanding. 

A widow's Upon the admittance of every widow 

reDder'^Saifa ^'aiming hy mrrender^ or as customary te- 
year's value nants in dower, or as joint taker with her 

for fine. ' . . •* 

husband, or as ^ jotniress to any jhe cus- 
tomary ten'', of her deceased husband, 
one half year's full value of such customary 
tenements, with proportionable deductions, 
as in case of admittance upon descent, the 
said fine to be paid within one half year 
next ensuing such admittance. 

And the like And as often as such widow, being pes- 
again. sessed of such estate, shall marry again, the 

like fine is to be paid (toties quotiesj within 
the next half year after such marriage, al- 
though there be no admittance. 

And the like Upon the admittance of every widower 
forawidower* of gu^h copyholder claiming as customary 
tenant by the courtesey, or as joint-taker 
with his wife or otherwise, by surrender, to 
any of the customary lands or tenements, of 
his deceased wife, one half year's full value of 
such customary tenements with proportion- 
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able deductions) as in case of adftiittance by 
descent ; tbe said fine to be paid within one 
half year next ensuing such de<?ea8e. 

Provided always, that if any copyhoider Tesmiiyi 
or customary tenant of inheritance in pos- ^Iniefrng ' 
session shall surrender his or her copyhold jJe^hVc**^ 
or customary lands or tenements^ or any roain^rto 

•^ "^ the oext heir, 

part thereof, to his or her own use for life no fine to be 
or in tail, with remainder or remainders over ^' * 
to the wife or husband, child or cliildren, or 
the next heir of him or her that maketh 
the surrenders, or to all or any of them, and 
to no other person or persons, that then no 
fine or beriot shall be paid for such surren- 
der or re*admittance to the lands so ^surren- 
dered by tbe person that makes the sur-* 
render*. 

Provided always, that if any person or A tenant in 
persons having, or which shall have, any making the 
teversion or remainder of copyliold lands or no fine to br 
tenements, shall surrender his or her rever- i»»^- 
sion or remainder to his or her own use for 



■'- . - — t . . .. ^ 



* See my Copyh. vol. 1. p, [28S]. [292]. 



Sti8 APPENDIX. 

life, or in tail, with, remainder or remainders 
over to the husband or wife, child or chiU 
dren, &c. (as in the last article.) 

But if the Provided also, nevertheless, and it is 

before it fiu hereby agreed, that if any person or persons 
wife'ghalf^ having any remainder or remainders of any 
one year*! copy hold or customary lands or tenements, 
shall surrender his reversion or remainder 
to the use of himself for life, with reoaain- 
der or remainders over to the use of bis 
wife, child, or children, or the next 
heir, or to all or any of them, and to no 
other person or persons, then, in such 
case, if the husband shall die, before 
such reversion or remainder shall fall to 
him in possession, that then, in such case, 
the wife shall pay for her fine upon admit- 
tance, after such reversion or remainder 
shall fall unto her in possession, one full 
yearns value of the customary tenements tp 
which she shall be admitted, with propor- 
tionable deductions out of that one year's 
value, as in case of descent. The said fine to 
be paid within the year next ensuing such 
admittan(ie, at two half yearly payments, 
by even and equal portions. 
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And as often as such widow, being pos- And u often 
sessed of such lands and tenements of such marry a^ain 
estate therein, shall marry again, that then ye,^*g^^a*ie* 
such wife is to pay half a year's value within 
the next half year after such marriage, al- 
though there be no new admittance, any 
thing herein contained to the contrary in any 
wise notwithstanding*. 

Provided also nevertheless, and it is here- And so Hkc- 
by agreed, that it a woman having any re- hand, and ai 
version or remainder of any copyhold or g^^"^J!|.t 
customary lands or tenements, shall, either a«a»n,topay 

a year's value. 

by herself or jointly with her husband, sur- 
render her reversion or remainder to the 
use of herself for life, with remainder 
or remainders over to her husband, child, 
children, or next heir, or to all or any 
of them, and to no other person or persons. 
That then, in such case, if such wife shall 
die before such reversion or remainder shall 
fall unto her in possession, that then such 



* Qu. whether these customs, for the wife to pay a 
a fine on marriage, and also on acceding to her free* 
bench, can be supported ? C. W. 
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husbaod shall pay for bis fine, &c. (as in the 
last proviso.) 

But if they Ptovided also, nevertheless, and it is 

falfin'poslci. hereby agreed, That if any person or per- 
sbaii *a^^i ^^^^ having by descent any remainder or 
years' value, remainders of any copyhold or customary 
lands or tenements, shall surrender his or 
their reversion or remainder to his, her, or 
their own use or uses for life or in tail, with 
remainder or remainders over to the use of 
the husband, wife, child, children, or nexl 
heir of him that maketh the surrender, or 
to all or any of them, and to no other person 
or persons : that then, in such case, not- 
withstanding such surrender, if such rever- 
sion or remainder shall fall in possession 
unto the person or persons making such 
surrender, shall pay unto the said lord for a 
fine, two years* value of the customary tene- 
ments which shall so fall and come unto 
him, her, or them in possession, with de- 
ductions out of the two years' value, as in 
case of descent,; the said fine to be paid 
within two years next after such reversion 
or remainder shall fall unto him, her, or 
them in possession, at four half yearly pay- 
ments, by even and equal portions. 
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Provided also, and it id hereby further Parties to 
agreed, that no person or persons to whose Mrrlmdcrii 
use any remainder or i^mainders is or are madp*®^*^ 

"^ no fine. 

surrendered, shall pay any fine or fines unto 
the lord or lords of the said manor for the 
surrender of or admittance to any such re- 
mainder or reoiainders, until after such re- 
mainder or remainders shall fall unto him, 
her or them, and that then such person and 
persons in remainder, being the child, chil«> 
dreo, or next heir of the person surrender- 
ing, shall pay for a fine two years' full value 
of such customary tenements, with such de- 
ductions, &c. as upon fines upon descent, 
any thing herein contained to the contrary 
thereof notwithstanding. 

And. that all and every widow and win- 
dows, not being married, who is and ought 
to be admitted tenant or tenants to any cus- 
tomary lands or tenements of the said ma- 
nor, not having paid or compounded as 
aforesaid, shall pay half a year's full value 
of all such customary lands and tenements as 
she doth hold, enjoy, or is admitted tenant 
unto ; the said fine to be paid within three 
months afore mentioned: such remedy^ 
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ways, and means in all things shall betaken, 
for the recovery of the said fine, as is before 
agreed in the case of fines of widdws after 
the decease of their said husbands. 

Provided always, that every widow that 
bath married, or shall marry, before an act 
of Parliament shall be passed for con- 
firmation of these presents, without leave 
of the lord of the said manor, by which 
marriage, according to the former custom of 
the manor, she or they ought to forfeit their 
said customary lands and tenements, she, 
they, or her and their husband or husbands 
shall pay unto the lord of the said manor 
two years' full value of all such customary 
lands and tenement^ as she, and they, and 
their said second husband do hold and enjoy, 
or were admitted unto, in right of their said 
wives, with deductions as aforesaid. 

The fii-st payment of which fine shall be 
within three months before mentioned, and 
so every succeeding half year, after the said 
three months, one full fourth part of the 
said fine, until the said fine shall be fully 
paid. And that the lord, by his bailiff* or 
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other officer, shall have and take in all 
things^ such remedy, urays, and means for 
the recovery of the same fine or fines, by 
way of distraining upon the said lands and 
tenements, and selling the distress; and the 
lord to hold all the said lands and tenen>ents 
so loBg for want of distress to be found 
thereupon, as in the case of fines upon de- 
scent or surrender, as is before agreed. 

Provided always, that the husband of 
every customary tenant in dower, and the 
wife of every customary tenant by the cour- 
tesey, who is or shall be married to such 
tenant in dower, or by the courtesey, before 
these presents shall be confirmed by an act 
of Parliament, and surviving his wife or her 
husband shall hold the said customary lands 
and tenements, which said customary te- 
nant in dower, or by the courtesy, holdeth 
or shall hold, so long as he or she continue 
unmarried, according to the old and ancient 
custom of the said manor, any thing in these 
presents to the contrary thereof notwith- 
standing. 

It is also agreed, that the executors and 
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administratovs of any copyholder or cus- 
tomary tenant, shall have, hold, and enjoy 
the customary or copyhold lands and tene- 
ments of which such copyholder or cus- 
tomary tenant shall die possessed, (plain 
mead and fallow excepted,) for the space of 
one month next after the death of such cas- 
tomary tenant, and no longer^. 

And it is hereby further agreed, that it 
shall ajad may be lawful to and for any lord 
or lords of the said manor to grant any of 
his or their demesne lands or tenements 
unto any person or persons whatsoever, by 
copy of court roll, for life or lives, in fee 
simple or fee tail, according to the custom 
of the said manor, any usage or custom to 
the contrary thereof notwithstandingf. 



* See i»y Gilb. 320. wad post. Cust. of Berkeley. 
t See my Copyh* 36. 
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No. V. 

CUSTOMS OF THE MANOR OF MAYFIELD, 
IN THE COUNTY OF SUSSEX. 

First, that the beadle shall present all 
alienations made of copyhold, during his 
beadlewick; if he do not, and know of it, 
he shall be amerced :' if the said alienations 
be hid by the buyers or sellers, the lord 
may seize, and then the buyer thereof shall 
make ffine according to the default*. 

2dly, Also, the beadle hath authority 
to take the surrender of all copyhold 
lands within his beadlewick, of every te- 
nant lying in extreamsf, so that he present it 
at the next court after the death of the te- 
nant, or else to stand void. 

3dly» Also, the beadle hath authority to 



* Vid. post. Cust. ofFramfieldy Art. 3. 
t My Copyh. [68]. [77]. PosL Cust. of Framf. 
Art. 4. 
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present, if any tenant make lease of yard 
lands by indenture, without licence from the 
lord ; if any so do after presentment thereof 
made, the steward shall give warning by 
' scire ffac, to the party, to shew why his 

lands ought not to be seized. And he shall 
make ffine to the lord according to con- 
science, after the manner of his offence*. 

4thly. Also, the tenants within the said 
manor may make lease by indenture of their 
serte lands, for term of years, without li- 
cence of thb lordf. 

5th. Also, the beadle is boMnd to an- 
swer for all herriotts, amerciaments, waifs, 
straies, and other profits of the court, and 
to levy all manner of rents leviable, both 
free and copy, within his beadlewick, and 
shall be allowed for the lands that are in 
the lord's hands, and yield a true account 
at his auditt:{:. 



 Vxd. post, Cust. o/Framf. Art. 5. 
t Ibid. Art. 6^7. 
X. Ibid. Art. 9. 
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6th. Also, the beadle is bound to levy 
and make payoient of the rents and re- 
vennues, within his beadlewick, to the re- 
ceiver and auditor within the lordship of 
Southmailing; and if he die or go away be- 
fore the audict, whereby the lord is unpaid, 
and no man for that year is chosen that will 
take the charge of the said accoropt, then it 
shall be lawful for the lord to distreine all 
the whole homage for the said accompt to be 
made, and the lands for which the accompt 
ought to be made to be seized, and to be 
delivered to the homage for their discharge 
of the said office*. 

7th. Also, when the beadle is entered 
into the auditt to make his accompt, then 
the homage is discharged for the same ac- 
compt. 

8th. Also, if any tenant, being sole, 
seized of copyhold lands, demise himself, 
and remaineth no tenantf, then the lord 



* Sec post, Cust. ofFramf. Art. 9>&c. 
t Kick. 133. a. & b. 134. b. 135. b. My Copyh. 
vol. 2. Of Heriots. Cust. ofFramf. Art. 11. 
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shall have a barriott, as well by the dis* 

mission as by his death. 

1 

9th. Also, if any tenant be distceined 
by any of the beadles, for any reot, ser- 
vice, or custom, the which the tenaot 
denieth to be due, he may have a replevua 
of the steward or his deputy^ finding surety 
of his plea and of bis return, if it ps^ 
against him according to the law*. 

10th. Also, if any tenaot in all the 
beadlewick, three, two, or one of th^, die 
seized of any lands herriotable, or make 
their demise, then the said tenant shall pay 
but one herriot for all the same tenuref . 

11th. Also, if any tenant do offend ibe 
lord or lords in any trespasses, then he 
to make ffine to the lord or lords, after 
the quantity of the trespass, according to 
the law, without any seizure of his lands or 
any part or parcel thereof J. 



* Cust. of Framf. Art. 12. 

t See Kick, J 34. a. and my Capyh. vol. 2. Of 
Heriots. CusU of Framf , Art. 20. 
X Cust. of Framf Art. 13. 
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12th. Also, that every tenant may com- 
mon in the lord's soyle all manner of cattle 
that he breedeth forth upon his tenure, af- 
ter the rate of the same tenure, and to pay 
nothing for them, except only for swine and 
hogs, for the which he payeth every full 
maste year for every swine ii. y'. is of the 
age of xii. months, and above, at the ffeast 
of Saint Peter Ad vincula, that same year, 
and every hogg under that age ffarrowed 
afore the said ffeast i"^. and if it be no full 
maste year, then to pay for every swine 
aforesaid i*^. and for every hogg aforesaid one 
halfpenny*. 

13th. Also, the lord may keep and assign 
his Airs Court at his pleasure, any -time ^ 
after the ffeast of All Saints, at a place as- 
signed within the beadlewick, by himself, 
at. which place the tenants ought to- have 
due warning to be at it, and there to do his di- 
ligence ; and the steward, or hisdeputy there, 
to write the names and surnames, and the 
number of every man's hoggs, and the bea- 



* Cust, ofFramf. Art, 14. 
t Ibid. Art. 15. 
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die to retarn the intoney thereof; and such 
persons as airs not truly to the quest, of 
pannage to be presented, and then the 
steward shall otake process against them to 
appear at tlie next court, and there to swear 
thetn upon a book, to telhthemselves how 
many hoggs they have, and then to pay after 
the rate that year for swine. 

14. Also, the beadle shall purvey for the 
steward's dinner, and the ranger and other 
deputies and servants, and pay also for the 
dinner of the xii. men of pannagen, and 
thereof to be allowed at his auditt, andoi 
all the remnant to answer the lord at his 
auditt or accompt. 

15. Also, that no tenant in the beadle- 
wick of Mayfield and Framfield, holding any 
copyhold within the said beadlewick, is not 
appeachabie of any waste done or to be done. 

16. Also, all yard-lands shall pay his rent 
of assise*!", as it appears in the Black Book, 



* See Custi of Framf. Art, 1 6. 
t Ibid. Art. 19. 
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at the taking of the yard, and for the work 
and custom of the mannorof Stowbam, Jett 
out as it appeareth in the lord's record of 
the 68010, and every ^acre and every yard by 
himself pay^ and be chargeable like and no 
more within the saidyard* 

17th. Also, every such yard or half-yard 
that is chosen to do the service of the bea* 
dlewick, the tenants of the same yard shall 
pay none airs the same year for their hoggs 
or swine, and the wood-lookers shall have 
the same advantage*. 

18th. Also, the treesf that fall in the 
lord's wood, that bring up any earth with 
the root, the rangers shall have ^them, and 
all tRees and boughs that fall otherwise, the 
mnger of the lord's wood shall have them, 
so it be more than a load; and all the small 
boughs, that fall in the lord's woods, that 
be a load or under, the wood-lookers shall 
have for their fee. 



* See Cust. ofFramf, Art. 17« 
t Ibid. Art. l6. 

Vol. II. t 
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« 

19th. Also, if any man or woman be first 
admitted tenant of any of the assert lands*, 
and die seized of assert or bond lands, that 
then his oldest son shall be admitted for 
heir; and if he or she have no son, if be or 
she have a daughter, likewise, and the said 
man or woman first be tenant of bond lands, 
(that is to say,) yard lands, then the young- 
est son shall be admitted to the said bond 
lands and assert, and if th^re be no son, the 
youngest daughter likewise. 

20th. Also, that yard lands shall relief 
after his rent of assize, as it was taken'j', as 
it appeareth in the black book. 

121st. Also, that no share lands shall her- 
riott ne relief, but yearly pay his shareaccord- 
ingto the first takingof their lands;}:, and that 
no freehold shall herriott, ne relief, nor suit 
of court, but yearly pay his rent. 



* See 1 Leon. 56. Kemp & Carter. And see Fiish. 
Abr. Prescript. 57. & Cust. ofFramf, Art. 18. 
t Cust. ofFramf. Art. 19. 
X Ibid. Art. 19. 
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22nd. Also, that no bond-holder shall 
sue any other bond-holder out of the lord's 
court, without licefice of the steward, which 
the steward may deteroiine; also, that no 
matter that p'taineth to copyhold shall bede« 
termined out of the same court*. 

23rd« Also, all tenants shall have marl 
and earth for dowbinge and gravel in the 
lord's soil, as they shall have need, about 
their lands and tenements within the said 
lordship-j"* 

24th. Also, that they may lay their dung, 
and sullage of their houses, in the lord's 
soil, as they shall need, to amend their lands 
within the said lordship, so that it be to no 
man's annoyance;]:. 

25th. Also, they may make ifeoffees in all 
their lands of copyhold, as well of bond as 
assert lands, by reasonable ffine and reliefe, 



* Cust. o/Framf. Art. 24. 

f See ray Copyh, vol. 1. p. [333]. & Cust, of 
Framf, Art. 23. 

} Cust. o/Framf, Art. 25. 

T s 
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and afterwards make their will of them, and 
dispose of them after their last will*. 

26th. Also, that no officer of the lord^s 
may make sale of lands or trees in the lord's 
soil or conlmonf, to the annoyance of any te- 
nant which of old time have been suflfered 
and thought necessary, except it be by con- 
sent of the tenant next adjoining, and so to 
make his ffine, and be admitted by the stew- 
ard to enjoy the same; for ever. 

27th. Also, every tenant may make 
sties for tl}eir hoggs in the common there, 
as is most necessary, as they have been used 
to doj. 

28th. Also, for as much as every tenant 
is bound to keep closure against the lord's 
common or soil, the said tenants may take 
tinnett § growing in the said common or 



* Cust. ofFramf. Art. 22* 

t See Ibid. Art 32. 

X Ibid. Art. 26. 

§ From the Saxon, cnan, to enclose. See the 
Saxon Diet, & Cowell voc. Tinettum, also Jac. Did, 
voc. Tinet, Fori, on Mon. 57. N. 
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soil, for the making of the said closures, if 
the said tenants lack of their own*. 

29th. Also, if any man sue for a yard 
of land, if the tenant of the same (appear, 
qu'.) every court day in a year, the same 
man shall excuse all the land-holders of the 
same yard ; and if none of the yard sue, that 
then the tenants of the same yard to pay xii* 
for the suit of the year*]*. 

30th. Also, no yard that ever was charged 
of right to do the service of any of the 
beadlewick, that can be free of the services, 
except the homage of the same beadlewick 
be contented, and agree to the samej. 

31st. Also, that the court rolls of the 
said lordship ought to be within the lord- 
ship of Southmalling, to which the said 
beadlewick p^taineth indifferent between the 
lord and his tenant; and if any tenant lack 
his evidence, the said tenant to sue to the 



* See Cust. of Frnmf. Art. 23. 
t Uid. Art. 27. 
X Ibid. Art. 28. 
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steward to search for his evidence, paying 
for his search according to conscience; and 
if he sue within the year for his copy, that 
he his admitted to pay but iiii^. for it. 

32nd. Also, the rodd that be purchased 
out of the lord's woods and soil should be 
xviii foot and a half. 

33rd. Also, if any man die seized in 
yard-iand, his wife shall have it during her 
widowhood, and after to remain to the next 
heir after the custom*. 

34th. Also, if any tenant be seized in 
assert lands, his wife shall have, during her 
life, the third ffoot, and after to remain to 
the next heir by customf. 



* See Cust. o/Framf. Art. 29. 
t See Ibid. Art. 30. 
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Richard Siapley. 
William Delve. 
Thomas Delve. 
Robert Mansir. 
Thomas Comber. 
Robert Martin. 
William Smith. 
Robert Meyre. 
John Snate. 



>< 



John Younge. 
Richard Brackprice. 
John Brook. 
William Dallington^ 
Thomas Smith. 
John WigselL 
John Olliffe. 
John Russell. 
John Swane. 



These were the names of those that were 
of the homage, and made presentment of 
the customs of the manor as it is above. 
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No. VI. 

CUSTOMS OF THE MANOR OF FR AMFIELD, 
IN THE COUNTY OF SUSSEX. 

This indenture, made the 3pth day of 
July, in the year of the reign of our Lord 
James, by the grace of God, of England, 
France, and Ireland, king, defender of the 
faith, &c. 19th of Scotland ; between the 
Right Honourable Richard, Earl of Dorsett, 
Lord of the Manor of Framfield, in the 
County of Sussex, of the one part, and Ni- 
chofas Eversfield, Esq. George Smith, Esq. 
John French, and Magnus Byne, gents, te- 
nants of the said manor or beadlewick, of 
the other part. Whereas, heretofore, some 
doubts and questioi>s hath been made by the 
said earl, concerning the customs and usage 
of the said manor, and enjoyed by the said te- 
nants. For the better determining that doubt, 
and better satisfaction of the said Earl of Dor- 
sett, in that behaff, the said Nicholas Evers- 
field, George Smith, John French, and Mag- 
nus Byne, did agree, and by the consents ot 
all the other tenants of the said manor, that a 
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survey or search made in all the antient 
court rolls and customs, miglit be taken for 
the explanation of the said customs and 
usages, whereunto the said earl conde- 
scended, and it was algreed, on both sides, 
that all right and custom should stand in 
the same manner as they are hereinafter 
agreed to be written. 

1st. That the steward or his deputy may 
take surrender of any custoftiary lands or 
tenements out of court, and it shall be good 
so it be recorded in the court rolls within 
one year* next after the taking thereof. 

2ndly. That the beadle shall serve the 
courts, and execute truly all warrants and 
precepts to him directed by the steward or 
under steward, and thereupon to make a 
true account at the next court day. 

3dly. That the beadle shall present all 
alienations of copyhold made during the 
lime of his office, or in the year before; 



* See nay Copyh. vol. I. p. [84]. & see post. Art. 4, 
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and if the said beadle do not present it, 
then he to be Amerced, if he do know of it, 
and the said alienation be hid or concealed 
by the buyer or seller of the said lands and 
tenements, then the lord of the manor may 
seize it into his hands, and then the buyer 
or seller there to make fine to the lord, ac- 
cording to his faults*. 

4thly. That the beadle, or his lawful de- 
puty, hath authority to take surrender, 
with the record of the tenants, of all copy- 
hold lands and tenements within the said 
manor or beadlery, of any tenant lyeing in 
extream, so that the same be presented at 
the next court after the death of the tenant, 
or else to stand voidf . 

5thly. That the beadle hath authority to 
present, if any man make lease of yard 
lands, viz. bond lands by indenture for term 
of years, without licence of the lord or his 
steward, if any person shall so do, then after 
presentation thereof made, the steward to 



* See before Cusi. ofMayfield^ Art. 1 
t Ibid. Art. 2. & see ant€y Art. 1. 
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make scire facias for the party to show 
why his land should not be seized, and to 
make fine to the lord according to con- 
science*. 



6thly. That every tenant that is seized 
of bond lands, or yard lands, within the said 
manor or beadlewick, shall and may, by li- 
cence of the lord of the said manor, or his 
steward for the time being, lett the same for 
the term of seven years, and to pay one relief 
for such licence^, by way of fine, after the old 
rent of assize; and if it be otherwise letten, 
the lord to seize the lands, and the tenant 
to pay fine for his forfeiture thereof, and to 
be readmitted again. 

7thly. Thatall thetenants, within the said 
manor or beadlewick, may lett their assert 
lands and tenements, as well old and mid- 
dle, as new assert, for the term of sixteen 
years, without licence^, and not above ; and 
every such lease to be brought and proved 



* See Cust, of Mayjield, Art. 3, 
t My Copyh, vol. 1. p. [322]. 
X Cust, of Mayf. Art. 4. 
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at the court, within one year next after the 
making thereof, and to be entered into the 
court books or rolls, without paying for 
such entry, or also every such lease to be 
void. 

8thl y. That the beadle hath authority, to 
present all manor things, that the homage 
should present at the death of every tenant, 
and to seize the best beast, that shall befall 
to the lord, after the death of such tenant, 
by way of a heriot to the lords use. 

9thly. That the beadle is bound, by vir- 
tue of his office, to levy and pay for all her- 
riotts, amerciaments, and profitts of the 
courts, and to make lew of all manner of 
rents, as well free as copyholds, that be le- 
viable, and the same to be paid by the bea- 
dle in manner following, viz, at the Feast of 
the Annunciation ofour blessed Virgin Mary, 
or within forty days next after, the sum of 
forty pounds, and the F^ast of St. Michael 
the Archangel, or within forty days after, to 
pay the full residue of all the rents and other 
duties due to the lord for the year last past, 
and, therefore, to yield to the lord, or his of- 
ficer, a due and just account for gatheringf 
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the rents of the asserts, and for the freehold 
to be allowed sixteen shillings and eight 
pence yearly, of fhe lord, and no more; and 
the beadle, by virtue of his oflSce, is bound 
to levy and make payment of all rents and 
revenues of the said manor or beadlewick, 
every one by himself, for the year he is 
chose, and to make payment to the receiver 
or auditor of the lord of the said manor of 
Framfield*. 

lOthly. That if the said beadle die or go 
away before the auditt,. whereby the lord is 
unpaid, and a man, for that year, is chosen, 
that will take the charge of the said ac- 
counts, that then it shall be lavvfull for the 
lord of the said manor or beadlewick, to 
distreine all the whole homage for the said 
accounts, to be made, and the lands so 
chosen for the said charge, to be seized and 
delivered to the homage for the discharge 
of the said office. 

llthly. That if any tenant, within the 



 Cust. ofMayfieldy Art. 5. & 6. 
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said manor or beadiewick, be sole seized of 
any copyhold, and do demise himself thereof 
by surrender, not reserving to himself one 
entire tenancy, or four acres of land, if he 
have so many within the said manor ; then, 
upon such surrender, the lord shall have his 
best beast for a herriott, as well after his 
dismission, as by his dyeing seized*, and the 
beadle is to seize the said herriott, and to 
deliver him to the lord's steward, 

lathly. That if any tenant be distrained 
by the beadle for any rents, service, or rents 
custom, that the said tenant sayeth is not 
truly due, then he shall sue to the steward; 
or his deputy, for a replevin, to be had for 
his distress, finding sureties for his plea, and 
for return to be had, if the law be deemed 

 

against himj*. 

13th. That if any tenant offend the lord 
in any trespass, he is to make fine to the lord, 



* Antcy Cust. of May/. Art. 8. 
t Ibid.^ Art. 9' 
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after the quantity of his trespass, without 
seizure of bis lands, or any parcel thereof*, as 
shall be deemed or rated by the steward, 
or under steward, and officer of the court. 

14th. That every tenant may common 
on the lord's wast of the manor or beadle- 
wick, with all manner of cattle he breed- 
eth upon his tenure, and to pay nothing for 
them, but only for swine or hoggs, for the 
which for every full mast year, if trees shall 
be there, he shall pay for every swine two- 
pence, of the age of twelve months, on or 
about the Feast of St. Peter ad vincula the 
same year, and for every hog under that age, 
farrowed before the said feast, to pay one 
penny; and, if it be not a full mast year, 
then to pay for every swine but one penny, 
and every hog but one halfpenny-j". 

15th. That every year the lord may as- 
sign and keep his Airs Court, at his will 
and pleasure, at any time before the Feast 
of All Saints, at a place to be assigned 



* Cust. ofMayfield^ Art. 11. 
t Ibid. Art. 12. 
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within the said manor or beadlewick, at 
which place all the tenants tohaye due warn- 
ing, and be at it, and there the beadle to do 
his diligence, and the steward, or his de- 
puty, to write the names and the surnames 
of the tenants, and the parcell of the hoggs 
and swine, and the beadle to receive the 
money thereof, and all such persons as airs 
not truly to the inquest of pannage to be 
presented, and then the steward to make 
out process against them to appear at the 
next court, and there to swear them upon 
a book to tell how many swine and hoggs 
they have, and then to pay after the rate of 
that year for their swine and hoggs*. 

16th. That no copyhold tenant, within 
the said manor, is impeachable or punnish- 
able of or for any manner of wast done upon 
any of their copyhold lands or tenements 
inclosed, or to be inclosed-]*, but that every 
such copyhold tenant may, at their free 
wills and pleasures fell down, convert, 
and dispose of it to their own use, all the 
woods, trees, and timber upon their copy- 



* Cust. ofMayfield, Art. 13. 
t Ibid. Art. 15. & see 18. 
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holds, and that the said tenants may like- 
wise, at their own will and pleasures, draw, 
take, and dig, and convert to their own use, 
all iron^niine, or oar and stone, lying and 
being within their copyhold lands and te- 
nements. 

17th. That every yard or half yard land 
that is chosen to the office of a beadle, the 
tenants of the same yard or half yard so 
ch6sen, shall pay no airs, for the same year, 
for their swine or hoggs*. 

18th. That if any man or woman be 
first admitted tenant to any of the assert, 
and die seized of assert lands and bond 
kinds, then the custom is, that the eldest 
son shall be admitted to all; and if he or 
she have no son, then the eldest daughter; 
and if the tenant, be it man or woman, be 
first admitted to bond lands, that is to say, 
yard lands, then the youngest son or daugh- 
ter shall be heir to all his customary lands j" ; 
and the like is to be observed for brothers 



•*M«i»— »« 



* Cust. ofMayf. Art, I?. 

t Ibid. Art. 19. 

Vot. II. t^ 
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and sisters, uncles and aunts, and cousins, 
if there be neither son or daughter. 

19th. That every yard land relief after 
his old rent of assize, as it was first taken, 
viz. 8s. 4rf. for every yard, and no more, 
and that share lands, share neither herriott 
nor relief, but yearly pay his share*. 

20th. That if any tenant, within the said 
manor, shall die seized of an estate of in- 
heritance in any freehold lands, or tenement 
only, then after his death the lord shall 
have a herriott ; and if any tenant i^hall die 
seized ofan estate of inheritance, both in free* 
hold and copy hold [lands], or tenement^ how 
many soevier, he shall seize for the lord but one 
harriott for all f, and that a relief, after the 
death of every tenant, shall b'e paid as well 
of freehold as copyhold lands. 

21st. That if any tenant die seized ofbne, 
or of divfers bond tenements or lands, than 
the heir by custom shall pay his relief for 



 See Cust. o/Mat/f. Art. 16.20. 21 • 
t Ibid. Art. 10. 
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every yard of lands, one year's rent, and no 
more than 8*. 4rf. for every acre, more or 
less, after the same rate; so likewise for 
every acre, more or less, of assert lands, viz. 
old assert, one penny ; middfe assert, two- 
penny; and new assert, foiirpence. 

22nd. That upon every surrender or 
alienation of any kind of copyholds or 
customary land^ there shall be paid, upon 
admittance of th^ tenant to the same, five 
years lord's rent of assize, in the name of a 
fine, and also a relief*, and also that every 
tenant may from time to time alienate, and 
enfeoff by surrender their customary lands 
10 any use or uses, as of old time they have 
done, paying a fine and a relief, as is above 
mentionedf J and the heir of every copyhold 
dicing seijsed of any assert, or any other cus- 
tomary lands, shall pay for his admittance a 
relief, viz. a year's rent to the lord and no 
more. 



* See my Giib, 478. 

+ Cust. of May f. Art. 25. 
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23rd. Thiat all tenants of the said manor 
or beadlewick, may have, take, and dig, 
draw, take, and carry away, in and from and 
upon the said commons or wast, stones, gra- 
vell, land, loam, clay, bushes, brakes, and 
marie, for the bottoming and mending 
any of their lands, and making and mending 
their buildings respectively, and mending 
their inclosures against the commons, being 
hereditaments, holden of the said manor or 
beadlewick without doing any manner of 
wilfull spoil to iany of the lord's timber or 
underwoods, or any part thereof*. 

24th. That no bondholder or copyholder 
shall sue any other bondholder or copy- 
holder out of the lord's court, without li- 
cence of the lord or his steward, which the 
steward may determine, and that no matters 
that concern or belong to the copyholders 
shall be determined out of the same courtf. 

25th. That the tenants may lay dung or 



* Cust, o/Mayf, Art. 23. & 28. 
t Ibid. Art. 22. 
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soil of their houses in the lord's wast, as 
they shall need, to mend their lands, within 
the said nnanor or beadle wick, so that it be 
to DO man's annoyance*. 

26th. That any tenant may make sties, 
with brakes or turfs, and with no other stuff 
of the lord's, for their hoggs and swine to 
lye in where it is necessaryf. 

27th. That if any man make suit to the 
court, every court in the year, for yard 
lands, if he be tenant of the same yard, the 
same shall excuse all the copyholders of the 
same yard for that year; and if none of the 
same yard sue, then the tenants of the same 
yard are to pay 12c/. for the suit of the same 
yardj. 

28th. That no yard, that ever was* 
charged of right to do the service of the 
said beadlewick, can be free of the service, 
except the lord please, and the homage be 



 CusL of Mafif. Art. 2'i. 
t Ibid. Art. 27. 
t Ibid. Art. 29* 
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at the court, within one year next after the 
making thereof, and to be entered into the 
court books or rolls, without paying for 
such entry, or also every such lease to be 
void. 

Sthly. That the beadle hath authority, to 
present all manor things, that the homage 
should present at the death of every tenant, 
and to seize the best beast, that shall befall 
to the lord, after the death of such tenant, 
by way of a heriot to the lords use. 

9thly. That the beadle is bound, by vir- 
tue of his office, to levy and pay for all her- 
riotts, amerciaments, and profitts of the 
courts, and to make lew of all manner of 
rents, as well free as copyholds, that be le- 
viable, and the same to be paid by the bea- 
dle in manner following, viz. at the Feast of 
the Annunciation ofourblessed Virgin Mary, 
or within forty days next after, the sum of 
forty pounds, and the F^ast of St. Michael 
the Archangel, or within forty days after, to 
pay the full residue of all the rents and other 
duties due to the lord for the year last past, 
and, therefore, to yield to the lord, or his of- 
ficer, a due and just account for gathering 



APPENDIX. 293 

the rents of the asserts, and for the freehold 
to be allowed sixteen shillings and eight 
pence yearly, of the lord, and no more; and 
the beadle, by virtue of his office, is bound 
to levy and make payment of all rents and 
revenues of the said manor or beadlewick, 
every one by himself, for the year he is 
chose, and to make payment to the receiver 
or auditor of the lord of the said manor of 
Framfield*. 

lOthly. That if the said beadle die or go 
away before the auditt,. whereby the lord is 
unpaid, and a man, for that year, is chosen, 
that will take the charge of the said ac- 
counts, that then it shall be lawfull for the 
lord of the said manor or beadlewick, to 
distreine all the whole homage for the said 
accounts, to be made, and the lands so 
chosen for the said charge, to be seized and 
delivered to the homage for the discharge 
of the said office. 

llthly. That if any tenant, within the 



 Cust. ofMayfieldy Art. 5. & 6. 
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said manor or beadlewick, be sole seized of 
any copyhold, and do demise himself thereof 
by surrender, not reserving to himself one 
entire tenancy, or four acres of land, if he 
have so many within the said manor ; then, 
upon such surrender, the lord shall have his 
best beast for a herriott, as well after his 
dismission, as by his dyeing seized*^ and the 
beadle is to seize the said herriott, and to 
deliver him to the lord's steward, 

• 

12thly. That if any tenant be distrained 
by the beadle for any rents, service, or rents 
custom, that the said tenant sayeth is not 
truly due, then he shall sue to the steward; 
or his deputy, for a replevin, to be had for 
his distress, finding sureties for his plea, and 
for return to be had, if the law be deemed 
against himj*. 

13th. That if any tenant offend the lord 
in any trespass, he is to make fine to the lord, 



* Ante, Cust. o/Mayf. Art. 8. 
t Ibid., Art. 9* 
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after the quantity of his trespass, without 
seizure of bis lands, or any parcel thereof*, as 
shall be deemed or rated by the steward, 
or under steward, and officer of the court. 

14th. That every tenant may common 
on the lord's wast of the manor or beadle- 
wick, with all manner of cattle he breed- 
eth upon his tenure, and to pay nothing for 
them, but only for swine or hoggs, for the 
which for every full mast year, if trees shall 
be there, he shall pay for every swine two- 
pence, of the age of twelve months, on or 
about the Feast of St. Peter ad vincula the 
same year, and for every hog under that age, 
ferrowed before the siaid feast, to pay one 
penny; and, if it be not a full mast year, 
then to pay for every swine but one penny, 
and every hog but one halfpenny-j". 

15th. That every year the lord may as- 
sign arid keep his Airs Court, at his will 
and pleasure, at any time before the Feast 
of All Saints, at a place to be assigned 



* Cusi. ofMayfield^ Art. 11. 
t Ibid. Art. 12. 
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within the said manor or beadlewick, at 
which place all the tenants tchaye due warn- 
ing, and be at it, and there the beadle to do 
his diligence, and the steward, or his de- 
puty, to write the names and the surnames 
of the tenants, and the parcell of the hoggs 
and swine, and the beadle to receive the 
money thereof, and all such persons as airs 
not truly to the inquest of pannage to- be 
presented, and then the steward to make 
out process against them to appear at the 
next court, and there to swear them upon 
a book to tell how many swine and hoggs 
they have, and then to pay after the rate of 
that year for their swine and hoggs*. 

16th. That no copyhold tenant, within 
the said manor, is impeachable or punnish- 
able of or for any manner of wast done upon 
any of their copyhold lands or tenements 
inclosed, or to be inclosed-]*, but that every 
such copyhold tenant may, at their free 
wills and pleasures fell down, convert, 
and dispose of it to their own use, all the 
woods, trees, and timber upon their copy- 



* Cust. of Maijifield, Art. 13. 
t Ibid. Art. 15. & see 18. 
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holds, and that the said tenants may like- 
wise, at their own will and pleasures, draw, 
take, and dig, and convert to their own use, 
all ironfOiine, or oar and stone, lying and 
being within their copyhold lands and te- 
nements. 

17th. That every yard or half yard land 
that is chosen to the office of a beadle, the 
tenants of the same yard or half yard so 
ch6sen, shall pay no airs, for the same year, 
for their swine or hoggs*. 

18th. That if any man or woman be 
first admitted tenant to any of the assert, 
and die seized of assert lands and bond 
}ands, then the custom is, that the eldest 
son shall be admitted to all ; and if he or 
she have no son, then the eldest daughter; 
and if the tenant^ be it man or woman, be 
first admitted to bond lands, that is to say, 
yard lands, then the youngest son or daugh- 
ter shall be heir to all his customary landsj* ; 
and the like is to be observed for brothers 



i» >•• ' 



* Cust. ofMayf. Art. 17- 

t Ibid. Art. 19. 

Vot. II. t 
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and sisters, uncles and aunts, and cousins, 
if there be neither son or daughter. 

19th. That every yard land relief after 
his old rent of assize, as it was first taken, 
viz. 8s. 4rf. for every yard, and no more, 
and that share lands, share neither herriott 
nor relief, but yearly pay his share*. 

\ • * t . . • if 

20th. That if any tenant, within the said 
manor, shall die seized of an estate of in- 
heritance in any freehold lands, or tenement 
only, then after his death the lord shall 
have a herriott ; and if any tenant ^hali die 
seized ofan estate of inheritance, bbth in free- 
hold and copy hold [lands], or tenement^ how 
many soevier, he shall seize for the lord bull one 
harriott for all t^ and that a refief, after the 
death of every tenant, shall be paid as well 
of freehold as copyhold lands. 

21st. That if any tenant die seized of one, 
or of divfers bond tenements or lands, than 
the heir by custom shall pay his relief for 



* See Cust. ofMayf. Art. 16.20. 21, 
t Ibid. Art. 10. 
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every yard of lands, one year's rent, and no 
more than 8«. 4d. for every acre, more or 
less, after the same rate; so likewise for 
every acre, niore or less, of assert lands, viz. 
old assert, one penny ; middfe assert, two- 
penny; and new assert, fourpence. 

22nd. That upon every surrender or 
alienation of any kind of copyholds or 
customary land^ there shall be paid, upon 
admittance of the. tenant to the same, five 
years lord's rent of assize, in the name of a 
fine, and also a relief*, and also that every 
tenant may from time to time alienate, and 
enfeoff by surrender their customary lands 
10 any use or uses, as of old time they have 
done, paying a fine and a relief, as is above 
mentioned^, and the heir of every copyhold 
dicing sei;2:ed of any assert, or any other cus- 
tomary lands, shall pay for his admittance a 
relief, viz. a year's rent to the lord and no 
more. 



* See my Gilb, 478. 

t Cust. of May f. Art. 25. 
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23rcl. That all tenants of the said manor 
or beadlewick, may have, take, and dig, 
draw, take, and carry away, in and from and 
upon the said commons or wast, stones, gra- 
veil, land, loam, clay, bushes, brakes, and 
marie, for the bottoming and mending 
any of their lands, and making and mending 
their buildings respectively, and mending 
their inclosures against the commons, being 
hereditaments, holden of the said manor or 
beadlewick without doing any manner of 
wilfull spoil to any of the lord's timber or 
underwoods, or any part thereof*. 

24th. That no bondholder or copyholder 
shall sue any other bondholder or copy- 
holder out of the lord's court, without li- 
cence of the lord or his steward, which the 
steward may determine, and that no matters 
that concern or belong to the copyholders 
shall be determined out of the same courtf. 

Sdth. That the tenants may lay dung or 



*i^ I Hi Wm 



* Cust, ofMayf. Art. 23. & 28. 
t Ibid. Art. 22. 
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soil of their houses in the lord's wast, as 
they shall need, to mend their lands, within 
the said manor or beadlewick, so that it be 
to no man's annoyance*. 

26th. That any tenant may make sties, 
with brakes or turfs, and with no other stuff 
of the lord's, for their hoggs and swine to 
lye in where it is necessary}*. 

37th. That if any man make suit to the 
court, every court in the year, for yard 
lands, if he be tenant of the same yard, the 
same shall excuse all the copyholders of the 
same yard for that year; and if none of the 
same yard sue, then the tenants of the same 
yard are to pay \2d. for the suit of the same 
yardj. 

28th. That na yard, that ever was ' 
charged of right to do the service of the 
said beadlewick, can be free of the service, 
except the lord please, and the homage be 



* Cusi. ofMayf. Art. 24. 
t IM. Art. 27. 
X Ilnd. Art. 29. 
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at the court, within one year next after the 
making thereof, and to be entered into the 
court books or rolls, without paying for 
such entry, or also every such lease to be 
void. 

8thl y. That the beadle hath authority, to 
present all manor things, that the homage 
should present at the death of every tenant, 
and to seize the best beast, that shall befall 
to the lord, after the death of such tenant, 
by way of a heriot to the lords use. 

9thly. That the beadle is bound, by vir- 
tue of his office, to levy and pay for all her- 
riotts, amerciaments, and profitts of the 
courts, and to make lew of all manner of 
rents, as well free as copyholds, that be le- 
viable, and the same to be paid by the bea- 
dle in manner following, viz. at the Feast of 
the Annunciation ofourblessed Virgin Mary, 
or within forty days next after, the sum of 
forty pounds, and the F^ast of St. Michael 
the Archangel, or within forty days after, to 
pay the full residue of all the rents and other 
duties due to the lord for the year last past, 
and, therefore, to yield to the lord, or his of- 
ficer, a due and just account for gathering 
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the rents of the asserts, and for the freehold 
to be allowed sixteen shillings and eight 
pence yearly, of ihe lord, and no more; and 
the beadle, by virtue of his office, is bound 
to levy and naake payment of all rents and 
revenues of the said manor or beadlewick, 
every one by himself, for the year he is 
chose, and to make payment to the receiver 
or auditor of the lord of the said manor of 
Framfield*. 

lOthlyi That if the said beadle die or go 
away before the auditt, .whereby the lord is 
unpaid, and a man, for that year, is chosen, 
that will take the charge of the said ac- 
counts, that then it shall be lawfull for the 
lord of the said manor or beadlewick, to 
distreine all the whole homage for the said 
accounts, to be made, and the lands so 
chosen for the said charge, to be seized and 
delivered to the homage for the discharge 
of the said office. 

llthly. That if any tenant, within the 



 Cust. of May field. Art. 5. & 6. 
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said manor or beadlewick, be sole seized of 
any copyhold, and do demise himself thereof 
by surrender, not reserving to himself one 
entire tenancy, or four acres of land, if he 

 

have so many within the said manor; then, 
upon such surrender, the lord shall have his 
best beast for a herriott, as well after his 
dismission, as by his dyeing seized*^ and the 
beadle is to seize the said herriott, and to 
deliver him to the lord's steward, 

12thly. That if any tenant be distrained 
by the beadle for any rents, service, or rents 
custom, that the said tenant sayeth is not 
truly due, then he shall sue to the steward; 
or his deputy, for a replevin, to be had for 
his distress, finding sureties for his plea, and 
for return to be had, if the law be deemed 
against him|. 

13th. That if any tenant offend the lord 
in any trespass, he is to make fine to the lord, 



* Ante, Cust.ofMayf. Art. 8. 
t Ibid.^ Art. 9- 
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after the quantity of his trespass, without 
seizure of bis lands, or any parcel thereof*, as 
shall be deemed or rated by the steward, 
or under steward, and officer of the court. 

14th. That every tenant may common 
on the lord's wast of the manor or beadle- 
wick, with all manner of cattle he breed- 
eth upon his tenure, and to pay nothing for 
them, but only for swine or hoggs, for the 
which for every full mast year, if trees shall 
be there, he shall pay for every swine two- 
pence, of the age of twelve months, on or 
about the Feast of St. Peter ad vincula the 
same year, and for every hog under that age, 
farrowed before the said feast, to pay one 
penny; and, if it be not a full mast year, 
then to pay for every swine but one penny, 
and every hog but one halfpennyj". 

15th. That every year the lord may as- 
sign and keep his Airs Court, at his will 
and pleasure, at any time before the Feast 
of All Saints, at a place to be assigned 



* Cust. ofMayJield^ Art. 11 
t Ibid. Art. 12. 
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within the said manor or beadlewick, at 
vyhich place all the tenants to.haye due warn- 
ing, and be at it, and there the beadle to do 
his diligence, and the steward, or his de- 
puty, to write the names and the surnames 
of the tenants, and the parcell of the hoggs 
and swine, and the beadle to receive the 
money thereof, and all such persons as airs 
not truly to the inquest of pannage to be 
presented, and then the steward to make 
out process against them to appear at the 
next court, and there to swear them upon 
a book to tell how many swine and hoggs 
they have, and then to pay after the rate of 
that year for their swine and hoggs*. 

16th. That no copyhold tenant, within 
the said manor, is impeachable or punnisb- 
able of or for any manner of wast done upon 
any of tbeir copyhold lands or tenements 
inclosed, or to be inclosed'}', but that every 
such copyhold tenant may, at their free 
wills and pleasures fell down, convert, 
and dispose of it to their own use, all the 
woods, trees, and timber upon their copy- 



* Cust, ofMayrfield, Art. 13. 
t Ihid. Art. 15. & see 18. 
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holds, and that the said tenants may like- 
wise, at their own will and pleasures, draw, 
take, and dig, and convert to their own use, 
all iron-fOiine, or oar and stone, lying and 
being within their copyhold lands and te- 
nements. 

17th. That every yard or half yard land 
that is chosen to the office of a beadle, the 
tenants of the same yard or half yard so 
ch6sen, shall pay no airs, for the same year, 
for their swine or hoggs*. 

18th. That if any man or woman be 
first admitted tenant to any of the assert, 
and die seized of assert lands and bond 
lands, then the custom is, that the eldest 
son shall be admitted to all ; and if he or 
she have no son, then the eldest daughter; 
and if the tenant^ be it man or woman, be 
first admitted to bond lands, that is to say, 
yard lands, then the youngest son or daugh- 
ter shall be heir to all his customary lands| ; 
and the like is to be observed for brothers 



 Cust. ofMayf. Art. J?. 

t Ibid. Art. 19. 

Vot. II. tT 
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and sisters, uncles and aunts, and cousins, 
if there be neither son or daughter. 

19th. That every yard land relief after 
his old rent of assize, as it was first fakfen, 
viz. 8s. 4rf. for every yard, and no more, 
and that share lands, share neither herriott 
nor relief, but yearly pay his share*. 

, J • 

20th. That if any tenant, within the said 

manor, shall die seized of an estate of in- 
heritance in any freehold lands, or tenement 
only, then after his death the lord shall 
have a herriott ; and if any tenant shall die 
seized of an estate of inheritance, bdth in fVee- 
hold and copy hold [lands], or tenement^ how 
many soevier, he shall seize for the lord bull one 
harriott for allt, and that a refief, after the 
death of every tenant, shall b'e paid as well 
of freehold as copyhold lands. 

21st. That if any tenant die seized of doe, 
or of divfers bond tenements or lands, than 
the heir by custom shall pay his relief for 



* See Cust. ofMayf. Art. 16.20, 21 • 
t Ibid. Art. 10. 
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every yard of lands, one year's rent, and no 
more than Ss. 4rf. for every acre, more or 
less, after the same rate; so likewise for 
every acre, more or less, of assert lands, viz. 
old assert, one penny; middle assert, two- 
penny; and new assort, fourpence. 

22nd. That upon every surrender or 
alienation of any kind of copyholds or 
customary land^ there shall be paid, upon 
admittance of the tenant to the same, five 
years lord's rent of assize, in the name of a 
fine, and also a relief*, and also that every 
tenant may from time to time alienate, and 
enfeoff by surrender their customary lands 
10 any use or uses, as of old time they have 
done, paying a fine and a relief, as is above 
mentioned^, and the heir of every copyhold 
dicing sei;z:ed of any assert, or any other cus- 
tomary lands, shall pay for his admittance a 
relief, viz. a year's rent to the lord and no 
more. 



* See my Gilb. 478. 

+ Cust. of May f. Art. 25. 
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at the court, within one year next after the 
making thereof, and to be entered into the 
court books or rolls, without paying for 
such entry, or also every such lease to be 
void. 

Sthly. That the beadle hath authority, to 
present all manor things, that the homage 
should present at the death of every tenant, 
and to seize the best beast, that shall befall 
to the lord, after the death of such tenant, 
by way of a heriot to the lords use. 

9thly. That the beadle is bound, by vir- 
tue of his oflSce, to levy and pay for all her- 
riotts, amerciaments, and profitts of the 
courts, and to make lew of all manner of 
rents, as well free as copyholds, that be le- 
viable, and the same to be paid by the bea- 
dle in manner following, viz. at the Feast of 
the Annunciation ofourblessed Virgin Mary, 
or within forty days next after, the sum of 
forty pounds, and the Feast of St. Michael 
the Archangel, or within forty days after, to 
pay the full residue of all the rents and other 
duties due to the lord for the j'ear last past, 
and, therefore, to yield to the lord, or his of- 
ficer, a due and just account for gathering 
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the rents of the asserts, and for the freehold 
to be allowed sixteen shillings and eight 
pence yearly, of fhe lord, and no more; and 
the beadle, by virtue of his office, is bound 
to levy and make payment of all rents and 
revenues of the said manor or beadlewick, 
every one by himself, for the year he is 
chose, and to make payment to the receiver 
or auditor of the lord of the said manor of 
Framfield*. 

lOthly. That if the said beadle die or go 
away before the auditt,. whereby the lord is 
unpaid, and a man, for that year, is chosen, 
that will take the charge of the said ac- 
counts, that then it shall be lawfull for the 
lord of the said manor or beadlewick, to 
distreine all the whole homage for the said 
accounts, to be made, and the lands so 
chosen for the said charge, to be seized and 
delivered to the homage for the discharge 
of the said office. 

llthly. That if any tenant, within the 



* Cust. of May field. Art. 5. & 6. 
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said manor or beadlewick, be sole seized of 
any copyhold, and do demise himself thereof 
by surrender, not reserving to himself one 
entire tenancy, or four acres of land, if he 
have so many within the said manor; then, 
upon such surrender, the lord shall have his 
best beast for a herriott, as well after his 
dismission, as by bis dyeing seized*^ and the 
beadle is to seize the said herriott, and to 
deliver him to the lord's steward, 

12thly. That if any tenant be distrained 
by the beadle for any rents, service, or rents 
custom^ that the said tenant sayeth is not 
truly due, then he shall sue to the steward; 
or his deputy, for a replevin, to be had for 
his distress, finding sureties for his plea, and 
for return to be had, if the law be deemed 
against him|. 

13th. That if any tenant offend the lord 
in any trespass, he is to make fine to thelord, 



* Ante, Cust.ofMayf. Art. 8, 
t /6irf..Art. 9. 
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after the quantity of his trespass, without 
seizure of his lands, orany parcel thereof*, as 
shall be deemed or rated by the steward, 
or under steward, and officer of the court. 

14th. That every tenant may common 
on the lord^s wast of the manor or beadle- 
wick, with all manner of cattle he breed- 
eth upon his tenure, and to pay nothing for 
them, but only for swine or hoggs, for the 
which for every full mast year, if trees shall 
be there, he shall pay for every swine two- 
pence, of the age of twelve months, on or 
about the Feast of St. Peter ad vincula the 
same year, and for every hog under that age, 
farrowed before the said feast, to pay one 
penny; and, if it be not a full mast year, 
then to pay for every swine but one penny, 
and every hog but one halfpenny!', 

15th. That every year the lord may as- 
sign aiid keep his Airs Court, at his will 
and pleasure, at any time before the Feast 
of All Saints, at a place to be assigned 



 Cust. ofMayJield^ Art. 11. 
t Ibid. Art. 12. 
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within the said manor or beadlewick, at 
which place all the tenants to.haye due warn- 
ing, and be at it, and there the beadle to do 
his diligence, and the steward, or his de- 
puty, to write the names and the surnames 
of the tenants, and the parcell of the hoggs 
and swine, and the beadle to receive the 
money thereof, and all such persons as airs 
not truly to the inquest of pannage to be 
presented, and then the steward to make 
out process against them to appear at the 
next court, and there to swear them upon 
a book to tell how many swine and hoggs 
they have, and then to pay after the rate of 
that year for their swine and hoggs*. 

16th. That no copyhold tenant, within 
the said manor, is impeachable or punnish- 
able of or for any manner of wast done upon 
any of their copyhold lands or tenements 
inclosed, or to be inclosed*!', but that every 
such copyhold tenant may, at their free 
wills and pleasures fell down, convert, 
and dispose of it to their own use, all the 
woods, trees, and timber upon their copy- 



i«ata^ 
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holds, and that the said tenants may like- 
wise, at their own will and pleasures, draw, 
take, and dig, and convert to their own use, 
all iron-rmine, or oar and stone, lying and 
being within their copyhold lands and te- 
nements. 

17th. That every yard or half yard land 
that is chosen to the office of a beadle, the 
tenants of the same yard or half yard so 
ch6sen, shall pay no airs, for the same year, 
for their swine or hoggs*. 

18th. That if any man or woman be 
first admitted tenant to any of the assert, 
and die seized of assert lands and bond 
kinds, then the custom is, that the eldest 
son shall be admitted to all ; and if he or 
she have no son, then the eldest daughter; 
and if the tenant^ be it man or woman, be 
first admitted to bond. lands, that is to say, 
yard lands, then the youngest son or daugh- 
ter shall be heir to all his customary lands j" ; 

« 

and the like is to be observed for brothers 



* Cust. ofMayf. Art. I?. 

t Ibid. Art. 19. 

Vot. 11. t^ 
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and sisters, uncles and aunts, and cousins, 
if there be neither son or daughter. 

19th. That every yard land relief after 
his old rent of assize, as it was first takfen, 
viz. 8s. 4rf. for every yard, and no more, 
and that share lands, share neither herriolt 
nor relief, but yearly pay his share*. 

20th. That if any tenant, within the said 
manor, shall die sieized of an estate of in- 
heritance in any freehold lands, or tenement 
only, then after his death the "lord shall 
have a herriott ; and if any tenant shall die 
seized ofan estate of inheritance, bdth in free- 
hold and copyhold [lands], or tenements how 
many soevier, he shall seize for the lord bud one 
harriott foir allt, and that a refief, after the 
death of every tenant, shall b'6 paid as well 
of freehold as copyhold lands. 



21st. That if any tenant die .Seized of one, 
or of divfers bond tenements or lands, than 
the heir by custom shall pay his relief for 



* See Cust. ofMayf. Art. l6. 20. 21. 
t Ibid. Art. 10. 
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every yard of lands, one year's rent, and no 
more than 8*. 4rf. for every acre, more or 
less, after the same rate; so likewise for . 
every acre, more or less, of assert lands, viz. 
old assert, one penny ; middle assert, two- 
penny; and new assort, fourpence. 

22nd. That upon every surrender or 
alienation of any kind of copyholds or 
customary land^ there shall be paid, upon 
admittance of the tenant to the same, five 
years lord's rent of assize, in the name of a 
fine, and also a relief*, and also that every 
tenant may from time to time alienate, and 
enfeoff by surrender their customary lands 
to any use or uses, as of old time they have 
done, paying a fine and a relief, as is above 
mentioned-fj and the heir of every copyhold 
dieing sei?:ed of any assert, or any other cus- 
tomary lands, shall pay for his admittance a 
relief, viz. a year's rent to the lord and no 
more. 



* See my Gilb. 478. 

+ Cust. of May/. Art. 25. 
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23rd. That all tenants of the said manor 
or beadlewick, may have, take, and dig, 
draw, take, and carry away, in and from and 
upon the said commons or wast, stones, gra- 
vel!, land, loam, clay, bushes, brakes, and 
marie, for the bottoming and mending 
any of their lands, and making and mending 
their buildings respectively, and mending 
their inclosures against the commons, being 
hereditaments, holden of the said manor or 
beadlewick without doing any manner of 
wilfull spoil to any of the lord's timber or 
underwoods, or any part thereof*, 

24th. That no bondholder or copyholder 
shall sue any other bondholder or copy- 
holder out of the lord's court, without li- 
cence of the lord or his steward, which the 
steward may determine, and that no matters 
that concern or belong to the copyholders 
shall be determined out of the same courtf. 

25th. That the tenants may lay dung or 
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* Cust. ofMayf, Art. 23. & 28. 
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soil of their houses in the lord's wast, as 
tfaey shall need, to mend their lands, within 
the said manor or beadlewick, so that it he 
to DO man's annoyance*. 

2Qth. That any tenant may make sties, 
with brakes or turfs, and with no other stuff 
of the lord's, for their hoggs and swine to 
lye in where it is nece9s*ary|'. 

27th. That if any man make suit to the 
court, every court in the year, for yard 
lands, if he be tenant of the same yard, the 
same shall excuse all the copyholders of the 
same yard for that year; and if none of the 
same yard sue, then the tenants of the same 
yard are to pay I2d. for the suit of the same 
yard J. 

« 
28th. That no yard, that ever was* 

charged of right to do the service of the 

said beadlewick, can be free of the service, 

except the lord please, and the homage be 



* CttJ^ 0/ Maj/. Art. 24. 
t Ibid. Art. 2?. 
$ Ibid. Art. 29. 
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content and agree to the same*, having the 

I*. f** • • i 

lord's favour, and by licence ther^ubto. 

29th. That if any man die seiied^of V^fd 
lands, his wife shall have it whilst she is 
a widowj if she have no jointure, otherwise 
she not to have it,' but after to the next heir 
by customf . 

30th. That if any tenant in the time of 
his life, be sole seized in assort lands, 
his wife shall have it after his decease, dur- 
ing her life; the third part' thereof for her 
dowry, if she have no jointure, othervvise 
not to have it; arid after to remain to the 
next heir to have it by custom J. 

31st. That if any tenant or person He 
ilesirous to purchase or inclose any of the 
lord's wast§, the same tenant is to stake or 
bounlcl out tiie same, by the consent of 
the next adjoining tenant and the homage 



*Cust. ofMayf. Art. 30. 

t Ibid. Art. 33. 

X Ibid. Art. 34. 

§. See my Copyh, vol. 1. p. [33], &c. 
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of the next pannage court to present the 
same, and to grant and agree thereunto, 
that the lord by his steward may grant the 
same parcell of wast ground to such par- 
ties or heirs, he or she aorreeino: with the 
lord for his or their fine thereof; and the said 
tenant, or other person to whom any such 
land shall be granted, to him and his heirs, 
according to the custom of the said manor 
or beadlewick, doeingsuch service and pay- 
ing for new assert lands, 4d. for every acre, 
middle assert 2d. old assert la. and paying 
such fine, herriott, and relief, as the te- 
nauts are accustomed to pay. 

32nd. And, lastly, that the right and in- 
terest of all the woods, timber, and under- 
woods, growing or to grow in and upon the 
commons or wast of the said manor or bea- 
diewick, do appertain and belong unto the 
lord of the said manor or beadlewick*, and 
also all mines and quarriesof stone. 



* See Cust. o/Mayf. Art. 26. 



THE CUSTOMS FOR RELIEFS AND FISES; 

Reliefs for old assert is Id. per acre. 
Fine for old assert is 6d. per acre. 

Relief for middle assert is Qd. per acre. 
Fine for the same is 12d. per acre. 

Relief for new assert is 4d. per acre, 
pine for the same is Us. per acre. 

The fines and relief for bond or yard lands 
are so much per acre, according to the num 
ber of acres. 

The yard of vile pays relief l^d. pee acre 
9nd quit rent is 2^. per acre, and so feral 
yards and lands. 
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No. VIL 

CUSTOMS OF THE MANOR OF BERKELEY, 
IN THE COUNTY OF GLOCESTER. 

The customary or copyhold customs of 
the manor of Berkeley, and of the several 
branches or sub-manors, viz. Ham, Alking- 
ton, Hinton, Slimbridge, Hurst, Sages, Cam, 
Cowley, Canonbury, Wotton, Forren, Ar- 
lingham, Berkeley, and Wotten Burroughs, 
as the same have been, at several courts 
holden for the manor of Berkeley, presented 
to be antient customs therein, especially in 
July, 40th Elizabeth, by 92, and after by 
104, and last of all by 112, of the most able 
customary tenants thereof, drawn together 
for that purpose, as foUoweth: 

1st. Imprimis. That estates may be Astowidow' 
granted of any copyhold messuages or lands, herrio««. 
for three 'lives or under; and that the wife 
of every such copyhold tenant dyeing 
seized and in possession, shall, after the de- 
cease of her husband, hold the same so long 
as she shall live chast and unmarried, and 
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that for sucli lands as are herriotable, the 
best quick beast that the tenant hath at his 
death, shall be pajd th^ lord for an her- 
riott ; and if such tenant have no quick 
beagt., th^n the best good. \^hich he hatt 
shall be paid for the herriott. 

Lord can 2nd. Itenu That the lord of the manor fof 

fives. ^^ ^h® Ume being, being seized of any estate q{ 

inheritance or freehold thereof, may grant 
estates in revertiqn at bis pleasure^ to any 
person or persons, not exceeding tbree lives, 
to begin after the expiratiop of the former 
copy in being*, a;id that the same are good by 
the custom, against those who shall have 
any estate afterwards in the manor. 

Wail to be 3rd. Item. That if there be apy default of 

E resented by . . . u «.. 

omageand reparatipns m any messuage or bouse, or 

amerced. jj- ^^y spoil or wast be done upon the 
same, that it ought to be presented by the 
homage at the next court, and such tenant 
to be anierced for the same from time to 
time, till it be repaired and ameqded; and 



* See my Capffh, vol. i, p. 39. 
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that if any default of repi^rati'on be, and the 
saiHe not presented by the homage, whereby 
the* sani'e fiilleth into d^cay or becometh' 
ruinous, thiit'then the customary tenants of ifnotpre- 

1 • i_ u . 1 . 1 • rented, ho- 

that nfian'or shall repair the same at their mage to re- 
own costs and charges, and that if any cus- ^^^^ 
ternary tenant fell or cut down any wood or 
tirtber, and by h'i nfiself or hrs executors carry 
it'atvay of sell th'e sam'e from off the lan'd, 
he shatf therfeftir^ b'e amerced ' treble da- 
mages. 

4\:h: Item. That all tHe copyholders' may Tenantsto 
take upon theyer several tenements, at'all ^ithoutwwt. 
seasonable times, house liotfe, hedge boote, 
plough boote, and'fire Ijootie, without wast 
making; and' if any wast be committed^ 
they shall bfe aiiler(?(5d* for the same by ho- 
mage. 

5t1)'. Item. T*hat any customary or copy- First taker- 
hold t*eijiant fol* two or ttiree lives, being de^Vr^sell.' 
tlVe first taker, ittay surrender into the hands 
^ of tlie lord' 6r of the steward for the time 
being, or otherwise sell his estate*, and then 



* See lAy Gilb. 4^f5'. No. cvii. 
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the second life and third life shall be utterly 
void upon any such surrender, or upon 
such sale being found a forfeiture, neither 
in such case availeth it, whether the second 
or third life paid all or any part of the lord's 
fine or not. 

Majforren- 6th. Item. That any copyholder, holding 

der bj letter J rj b 

ofattorney. in his own right, may, by his letter of at- 
torney under his hand and seal, and delivered 
as his deed, surrender and deliver up into 
the hands of the lord, by the hands of the 
steward for the time being, all or any part 
of such lands or tenements as he so bold- 
eth, and the same surrender to be as good to 
all intents and purposes, as though such 
surrender had been made by the customary 
tenant in person, in open court, there per- 
sonally present*. 

Copy to tc- 7th. Ilem^ The custom is, that if any man 

naat and -^^ i ,, i . , , ,. , , 

his wife, inti- take of the lord, by copy ot court-roll, any 
widowhood lands or tenements, for term of three lives 
only- or under, in manner following, that is, — to 



* See my Copi/h. vol. i. p. [65], &c. 
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himself, A. his wife, and B, his child, or to 
any other person, (he being thep nsarried to 
his wife,) iii this case, the wife shall have but 
the widow's estate, and not her life, after 
her husband's decease, though she be named 
in the copy by her christian name. Blit if 
she be named in such copy before her hus- 
band, that then she shall have the same for 
her life, though she do marry afterwards. 

N 
i 

8th. Item. If any customary tenant dye A«to receipt 
after the Feast of St. Michael the Arch-An- dea^hof le- 
gel, it shall be lawful for his executors or {•*"* ^^ '^^^'^ 
administrators to hold all such messuages 
and lands, which he held, until the Feast of 
the Annunciation of our Lady, then next 
following, and then the next life or taker to 
take to it, paying for the seeds and one earth, 
if any of the land be sowed or plowed* ; but 
the same next life or taker may, before the 
said Annunciation, fallow the arable land for 
barley, and sow beans and pease, and the 
said executors and administrators shall pay 



* Antey Cust. ofThomhuTy; & ray Gilh. 320. 
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ihe lord's rent for tlie whole half year the 
ending. 

9th. //em.; if any customary tenant d\ 
after the Feast of theAnnunciation of oi 
liady, it shall he,lawf^)l .for his executors ( 
administratorg to hold such messuages an 
lands, which he.held, until JMichaehnas da 
then, next following; the same executoi 
and administrators, permitting the next HI 
or taker to enter and take the meadow, an 
fallow and the same to occupyto his use, a( 
cording to his estate then in being, ^nd th 
said executor or administrator to pay tb 
lord's rent, for the whole half year then end 
ing; and that (by the custom) is to be rt 
pu ted for meadow, that hath most usual! 
been mowed for fifty years, then last pasl 
Thelike bj But if, upon such tenant's death, the safli 
do fall in band to the lord, then no, execute 
or administrator is to hold the ^ame at^a! 
hut tlie lord peaceably to enter. 

ToidlwUb- loth. Item. If the first life or nam 

forfeiture by named in the copy, shall or do sell his o 

wisIod!"^^ her estate byword or writing, without li 

cence from the lord or his steward, he orshi 

ishall forfeit his or her and all the rest of th' 
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estates rnentioned in the said copy, uti}ess 
it be a \i^ortian under covert baron, bqjt no 
other life liatned in the copy, shall forfeit 
thereby but his own estate only. 

Hth. Hem. If any person having a rever- The like by 
sioncopytor twoor three lives, do seUorgrsint version, 
over the same to any person by parol or 
writing without licence, if such person were 
'the fibst life named in such reversion-copy, 
commonly called the taker, the samfe by the 
custom is a forfeiture of the rest of the lives 
named in such copy, and also of their wives 
widow's estates. 

12th. Item. By the Custom of the manor CiopyhoM te- 

, , , I . . . . nant may let 

any copyholder may, by word or writmg, forthree 
let his copyhold lands for three years, so y*^*" 
that the same' be one day in each year ac- 
tually in his hands and occupation, and dur- 
ing such time may dwell from off the same. 
But to 'let or sett the same in any other 
soft without licence is a forfeiture of his 
estate. 

13th. Item. The custom is that if any Herriottdue 

/ on death or 

customary tenatit dye, and herriott be paid tenant dying 
after his death, and if before entry or admit- tance* 
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tance of the next life, that by the copy is 
to hold the same, the said next life also de- 
cease, that herriott notwithstanding shall 
be paid,, and that the widow of such tenant 
so dead before entry or admittance, shall 
have her widow's estate, and the herriott to 
be paid if she also should decease before ad- 
mittance. 

9 

14th. Itetn. The custom is, that if any 

copyholder dye seized of any copyhold 

lands or tenements, the next life which 

by the copy is to have the same, being 

within one and twenty years, and unmarried, 

steward to that the lord, by his steward, shall coinmit 

^9i^*y of the custody of the body • and of such cu^ 

l^Ji'SLhnt tomary lands, until the infant (mak or fe- 

tenant in / male) come to the age of twenty-one years t, 

•pen court. ' ^ u 

at such rate, as in the discretion of the 
steward to the infant's use, shall seem fit- 
ting, and such committee not to be further 
answerable to the infant, than the rent and 
conditions agreed upon in open court.. 



* See my Gilb. 329. 

t See my Gilb. n« K & p. 469v 
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15. Item. The castom is, that if a cow if cow with 
happen to be an herfiotl, which bath a calf, rioti,caif to 
or mare that hath a fole, or an ewe that hath |^J]|*&c**** 
a lamb, orasowe that hath piggs, That such SeePiwrrf. 
young shall go with the dam for herriot, Qtc.64. 
and be as parcel of her, so long as they are 
un weaned and unseavered from the dam. 



16th. Item. The custom is^ that if any IfcopyboM 
customary tenant dye seized or any qusto* fidentto 
Oiary lands which suffice for the breeding of &c.*and't^*' 
an horse-beast or rother beast, havinff no ^*"^*1?**V 

^ none for her- 

such beast of his own at the time of his rioujordto 
death, that either the best beast of his un* beatt of un- 
der tenant occupying the land*, or the value ^^Vif^^i^^^^^ 
of such an herriott out of the tenants estate, fof hemou. 
or from the next in remainder, as the case 
requiretb, shall be paid for an herriott ; than 
which no one point of custom hath more 
often happened. 



17th, Jiem. The custom is, that if On death of 

tenaat, if 

upon the death of any customary tenant in next taker 
possession, claim be not made by the next claim at third 
in remainder or reversion, or by the widow cou'^'^a^ed. 



* See Dyer 9 199. b. and qu. 
Vol. If. X 
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for her freebench or widow's estate, within 
three general courts next following, such 
party, after proclaoaations made at such 
courts, is barred by the custom, unless such 
party be an infant, feme covert, in prison, 
of non sane memory, or beyond the seas in 
the king's service. 

If tenant on 18th. Item. The custom is, that if any 
miri^hiif^ man lying upon his death bed, or in time of 
widow, notto extreame sickness, when death followeth, 

naye her free- 
bench, where true ends of holy wedlock cannot be 

intended to be, shall take a wife and dye, that 

such widow, wife, or woman shall have no 

freebench or widow's estate as presumed, 

also not to stand with the first institution of 

the custom, with the ordinance of God, or 

the honour of religion. 

« 

A lease for 10th. Item. The custom is, that a lease 

ly*[ew!n"b? ^^^ years made by any customary tenant by 

bind^***"l! ^^^^^^^1 reserving a rent, is good against his 

^^^' . ^ widow during the term, and she only to Have 

See Gilb' icHm 

3S1. the rent; for if such customary tenant may 

by licence of the lord surrender, and so al- 
together barr his widow, which is the greater, 
he may by like licence of the lord make such 
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a lease, which to do is lesser then to surrer]<* 
der away his whole estate altogether, nei- 
ther can the wife, by the death of her hus- 
band, have from him a greater interest then 
what was in him at the time of his death, 
which was the rent reserved and the possibi* 
Itty of surviving the term. 

« 

20th. Item. The custom is, that neither RepresenUH 
the executor nor the admmistrator of a cus- GMnotre- . 
ternary tenant may, after his death, sell or ^Jmbi^kf- 
withdraw the dung or soil that was at his 
death upon the ground, nor timber, tallet 
poles, or the like, that were felled for there- 
pair or use of the houses, but to remain for 
the usage of the next life, for the act of God 
in the tenants death, shall not prejuflice 
any man, either the lord of the manor or the 
next life in remainder or reversion: for 
the co-pyholder had such things only to 
the use of his tenement; and if he could 
not by the custom have sold them away in 
his life-time, his executors or administrators 
cannot after his death, for they can have 
from the dead no^ greater power or interest 
after his death, than what was in him at 
his death 

X 9 
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Copyholder 
to dwell on 
his estate, or 
a forfeiture 
after three 
proclama- 
tioDi. 



2lst. Item, The custom is, that if any 
copyholder shall not dwell upon his copy- 
hold house, or having forsonie time dwelled 
thereupon, shall recede or go from the same 
and dwell out of the manor, that the same is 
a forfeiture of his estate after publick procla- 
mations at three courts made for his return. 



Widow, or 
SdorSdlife, 
may waiTe 
pa/nieat'of 
tierriott by 
not taking^ 
the profits. 



22nd. Item. By the custom the widow 
of ^ copyhold tenant may immediately after 
her husband's death waive or forsake 
her widow's estate, and so pay, no herriott*, 
but if she once take the profits it is other- 
wise, though but for a short time, and having 
once taken away profit, though she dye 
before the next court or her admittance, yet 
she shall pay herriott^ and the like custom 
for payment of herriott is for the second and 
third life in the copy, though such person 
die before admittance in court. 



If copyhold 23rd. Item. The custom is, that if aco- 
Seitukerto py holder dye, leaving his house in decay 
u?alu'to the^ ^"^ "^^ sufficiently repaired, that the next 

lord uopre- - ' 

seated, the _ 

homage to re- 
pair. 

* I. e* I conceive no heriot shall be paid im herdetUh* 

(C. W.) 
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life after him shall repair it, and not the ho- 
mage of the manor, for next life might have 
complained thereof before them in court, 
and so have had it repaired. But if it so 
fall into the lord's hands by the death or for- 
feiture of the last life having not being 
presented or payned by the homage at the 
last court, that the homage, viz. the whole 
customary tenants of that particular manor 
shall repair the same at their charges, for 
that it comes ruinous to their lord by their 
default. 

24th. Item, Th6 custom is, that the lord of Lord may for 
tne manor may, for fines for contempt, treble train tlie cat- 
damages for wast, and the like amerciaments o^hliundcr- 
imposed in open court upon any copyhold t®"*****- 
tenant, distrain any cattle going upon any 
such copyhold lands, either of the copy- 
holder's own, or his undertenant's, because 
the same was adjudged by the homage 
themselves to be just and right: which re- 
ceived a trial at Lent assizes, Anno 14 Re- 
gis Caroliy between Tt/ler plaintiff, and Fil- 
limare defendant, and then were three pre- 
sidents fresh in memory vouched and proved 
by twenty eight copyholders, produced as 
witnesses for the defendant, out of each ma- 



■TST^"  •" 
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por three or four; whereof the judge, upon 
bearing seven only, was so satisfied, that he 
bid the plaintiff be nonsuited, (vidzt.) oae 
president twenty years agone in the manor 
of Alkington, when Thomas Bayleye'3 cattle 
were taken and impounded for treble da- 
mage in waste committed by Clutterbuck 
the copyholder. The second in the man- 
norof Cam about seventeen years agone, 
when Tyler^s cattle were taken tenant to 
Parker the copyholder, who had committed 
waste, and amerced in the treble damages. 
The third, in the manpor of Cowley, when 
treble damages was levied, about five years 
agone, upon thecattleof Richard Woodward, 
who rented the copyhold of widow Fords, 
who committed the waste; and they all af- 
firmed, that the lord was at his election, 
whether he would take the cattle of the copy- 
holder, or of his lessee, for any amerciament, 
which being impounded, were not to be re- 
plevied by their custom, because the custom 
was in favour of the copyholder, who, 
/ otherwise, forfeited his estate in wast, and 

for that the wast was valued by themselves 
upon oath, at the lord's court, which the 
lord was tyed to accept of, and not to take 
the forfeiture of the copyhold forfeited by 
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the common law. The like president, was 
in Hinton manor between Lewis and Joseph 
Hopton. 

. 25th. Item. The custom is, that if any Feionytoisif 
copyholder commit felony, above the value feiture. 
of twelve pence, and thereof be convicted by 
due course of law ^, this is a forfeiture of his 
copyhold estate, as well as by the common 
law. 

36th. Item. By the custom, no widow, widow«can- 
holding by her widow's estate, can alter or thenatunTof 
change ll>e nature of her land, but to conti- other^hanM 
nue it the same quality and condition as the itfallgto 

grounds were, when her husband died, and 

» 

not convert that hito arrable, which was 
land pasture, and the like ; but, in all things, 
to continue such her holding in the same 
plight, as it was past to her, without a pre- 
judice to those in remainder or reversion, 
for that such widow's estate is only by the 
curtesy of the custom, and not by any grant 
by her made to her in the copy. 



* See my Copyh. vol. 1 . p. [346]. [34S]. 
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27th. Item. The general custom through- 
out the whole hundred and barony of Ber- 
keley is, that, as well upon alienations of 
freehold lands as upon descents, relieves are 
paid, which, in all antient rolls, are entered 
secundum consuetudinem patritBy and so for 
herriott service*. ^ 

Examinatur ei concordat cum Rotulis 
CnruB. 

Per me, Joh^em Smyth. 

Seneschallum ibidem. 



* But would not heriots due secund. cansuet. pairia 
be heriots custom ? C. W. Aud vide my Copi/k* vol. 2. 
of Heriot Custom, 
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No. VIII. 

Customs of the manors of Stepney al. 
Stebunheath and Hackney, in the 
county of Middlesex, as confirmed by 
Stat. 21 Jac. cap. 6. 

Imprimis. By the customs of the said 

manors, and either of them, all the copy- 

hold laftds^ ten**, and beredits, which the 

particular persons, named parties to the in- 

dentures, whereunto these schedules are 

annexed, do hold or enjoy, .are and (time 

vrhereof the contrary hath not been withtn 

the memory of man) have been copyhold 

and customary lands, ten^V and beredits 

of inheritance demised and demisable by 

copy of court roll of the manors aforesaid, 

or one of them respectively, according to 

customs of the manor, whereof the same are 

holden ; and all copies of court rolls of the 

same manors, and either of them, by all the 

time aforesaid, for the same lands, tenements, 

and beredits, have been made, and ought 

to be made to hold of the lord by the rod, 



n 
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according to the custom of the maoor 
whereof the same is holden, by the rents and 
services thereof due and accustomed; and 
all the said lands, tenements, and beredits 
have been passed, and are to pass and go 
from such persons, as, according to tbecoQ- 
tents of these schedules, have power and 
are inabled to make surrenders to any other 
person or persons, by way of surrender, to 
be made to the hands of the lord, by the 
acceptance of the steward of the manor, or 
his deputy for the time being, in court nor 
out of court, or by the acceptance of the 
reeve of the manor, whereof the same are 
bolden, or by his deputy, within the same 
manor or elsewhere, in presence of six cus- 
tomary tenants, or by any headborough of 
some township or hamlet within that ma- 
nor, in presence of six customary tenants, 
in or out of the same manors, which surrender 
or surrenders have been, and shall and may 
be, to the use of any person or persons and 
their heirs for ever, in fee simple, or any 
person or persons in fee tail, or for life or 
lives with remainders or without remainders, 
as lands may be assured by the course of 
the common laws of this realm, or else to the 
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use of the last will and testament of the sur- 
reoderers, or of any other persons, according 
to the intent and limitation of such last 
will and testament. 

2dly. Item. The rents of all the tene- 
ments, both freeholders and copyholders^ 
which hold any messuages, cottages, lands, 
tenements, or heredits of the said manors, or 
of either of them, are yearly payable only at 
the Feast of St. Michael the Archangel, to 
the lord and his heirs, the same to be col* 
lected by the reeves of the said manors, (se- 
verally and respectively to be yearly chosen, 
as hereafter is expressed,) or their deputies; 
and all and every the said customary or 
copyhold tenants to pay the several yearly 
rents, now yearly due and payable, for their 
several copyholds; and if any of the said 
copyholds, for which any entire quit-rent is 
now paid, shall hereafter come into several 
hands, the rent thereof shall be than ajjpor- 
tioned by the homage at the court of the 
manor whereof the same are holden, and so 
much only, as by the homage shall be ap- 
pointed to be paid, (pro rata J shall be paid 
to the lord for the time being. 
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3. Item. All and every copyhold tenant of 
the said manors, or either of them, which 
now be, or hereafter, for the time being, 
shall be, ought to appear yearly at two ge- 
neral courts, holden for the manors, whereof 
his lands or tenements are holden, upon 
warning, as hereafter followeth, and also so 
many of them, at all other set or appointed 
courts, set, appointed, and kept for the said 
manor, whereof their lands are holden, under 
the number of eighteen, as shall be for that 
purpose especially warned thereunto by the 
reeve, or his sufficient deputy, for the time 
being. And the said tenants shall there do 
their suits and services according to their 
tenures, except they be essoined, licensed, 
or have some other lawful excuse, upon the 
pain hereafter following; which two general 
courts have been commonly kept yearly, 
the one of them on Tuesday the ninth day af- 

N, _____ 

ter Easter Day, and theother about the Feast 
of St. Andrew the Apostle, upon reason- 
able warning ; that is to say, in the churches 
and chapels within the said manors, openly, 
upon the Sunday seven-night, or Sunday 
fort-night, before the day of such court to be 
holden. 



rr 
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4. Item. If any of the copyhold or cus- 
tomary tenants of the said manors, or of 
either of them, do or shall make default of 
their appearance at any of the said two ge- 
neral courts to which their suits shall be 
due: or if such copyhold tenants as shall be 
especially and lawfully warned to appear at 
any of the said set courts, in form aforesaid, 
yearly to be holden, do make default, (to 
which the said suit is or shall be due,) and 
warning openly given, as aforesaid, of the 
same day and place of the holding of the 
same general courts, and upon special and 
lawful warning to be given for the said se- 
veral set or purchased courts, that then they 
that shall so make default, (except they be 
essoined, or have some other Ijiwful or rea- 
sonable excuse,) shall be amerced by the 
homage of the said court, to be taxed and 
afTered by two afferors of the said court ; 
that is to say, by two tenants of the ho- ^ 
mage, whereof the steward of the said ma- 
nors, or of either of them for the time be- 
. ing, hath always used to chuse and shall 
chuse one for the lord ; and the residue of 
the homage have chosen and hereafter shall 
chuse the other. 



■f" — #-»' 
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5. Item. If any tenant be summoned to 
appear at any set court or courts, to be 
holden within the said manors, or in anvot' 
them, and doth appear upon the said sum- 
mons, he ought and is to have for his pains, 
four pence and his dinner, or eight and no 
dinner, which ought, and is by the said cus- 
tom, to be paid by such person or persons 
who shall be the cause that any such te- 
nants do appear for his or their matter, so it 
be not any matter or cause that concernetb 
an enquiry or presentment to be made only 
concerning the lord for the time being, his 
heirs, or assigns. 

6. Item. The copyhold tenants of the 
said manors, and of either of them, ought to 
have every of them like, allowance upon 
every view by them to be made, and upon 
every petition by them to be made, or upon 
other summons to appear betwext tenant 
and tenant, when they be appointed there- 
unto by precept from the steward of the said 
manors, or of either of them for the time 
being, or by his sufficient deputy. 

7. Item. The homage of the * court of 
the said manors, or of any of them, may ap^ 
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point six or seven tenants upon any com- 
plaint to them made by any person or per* 
sons being tenants of the said manors, or of 
either of them in open court, that he or they 
be wronged by any incroachment or any 
annoyance to their copyhold tenements, 
which tenants shall after the said court, 
view the same incroachment, annoyance, 
and impediment, or place whereof any such 
complaint shall be made, and thereupon to 
present or notify the same by a day to a 
steward, or to the homage of the next ge- 
neral court, that there be set a pain or 
amercement, or both for the same, by the 
homage at the said next court, according to 
the quality of the offence. 

8. /fem. The homage of either of the 
said manors are to make presentment at . 
every general court to be holden for the said 
manors, or for either of them, of all the cus- 
tomary or copyhold tenants that they shall 
know shall be deceased after the court than 
last past, at or any time before the said court, 
whose deaths were not then found and pre- 
sented, and that held any copyhold or cus- 
tomary, or reputed copyhold or customary 
lands or tenements of the said manors, or of 
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either of them; and also as near as-tbey can 
present what < lands every of ibem died 
seized of, and of what estate, and when bc$ 
died, and who is the next hdr.'or b^^ra to 
the same person or persons so dying seiked, 
and of what age or ages the said heir' or hein 
shall then be of, as near as they ean^ 

' 9. Item. The homage likewise ougM 
to present the deaths of the flneebolders, snd 
T when they died, and who be their neztlieir 
or heirs, and the ages of their heirs which 
held any lands or tenements of the said 
manors, or of either of them ; and the nature 
of their tenures so near as they can, to tiie 
intent the lord may have his relief, wbjch is 
but the value of one year's quit^rent of the 
tenements holdenof the said manorss or of 
either of them by socage tenure* 

r  

10. Item. If the homage, at aay of ifae 
said courts of either of the said inaQere, 
shall not know who is next heir or beiis to 
any of the said customary tenantft so ^ 
ing seized, then they shall make tbeir pr^ 
sentments so accordingly, and then upon the 
said presentment, at (he next genetal cw0^ 
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tli^ «titer, the steward of the said iftianors or 
wttier of f hem, or his deputy for the time 
being; Withm the same presentrrient shall so ' 
b^ made, shati' cause a proclaitiatibn to be 
made id^open court, to the intent every 
such heir or heirs may have knowledge to 
come and take up the lands and tenements 
of his or their ancestors, and so the steward 
m his deputy shall cause a prockimatioh to 
be made from general court to general court, 
until three open and public proclamation^ 
be made in full court, at three general courts^ 
Which general courts by the said custom are 
need to be holden commonly one half yeat 
after another or thereabouts; so that from 
the presenttn^nt m^de by the said homage 
of the dying seized of the said last tenant, 
unto the Ibst proclatnation, shall be fully 
two years; and if there shall come no heir of 
the said lands or tenements, nor any for him 
*»6t thdm, before the end of the court next 
after ^the^court' whereat the last of the said 
ihi^ee proclatnations shall be made, to make 
his or th^r elaim, and prove himself or 
tfa€niselves to the homage of the said courts 
In dtich sort ' as they or the greater part of 
thtem shall allow of,^to be the next heir or 
heirs of the whole blood to the said tenant 

Vol. II. y 
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deceased, or to have title to the Itufids toA 
tenements, nor to shew and prove as ^fefe* 
said, who is or ought to be next heir or heiw 
of the whole blood, or shew or prove who is 
or ought to be next heir or heirs, or to have 
title as next in renoainder or reversion as 
aforesaid ; that then the said iandsi and tenq* 
ments be forfeited, or shall eschetit untotbe 
lord of the said manor or mAoors for tbe 
time being, except that if the said lands add 
tenements shall or ought immediately to 
descend, remain, revert, or come to aov 
woman covert, or iofanit; within the age of 
one and twenty years, or to any per^o or 
persons not sanm memarim^ or that shall noH 
be within the realm at tbe tioie of tbe cleatli 
of the said last tenant dying so sc^issed) or 9X 
the time of tbe first, second, os third pro- 
clamation to be made as aforesaid, that 
then, in every such case, the Iq^d for ^ 
time bei«ig shall have but tb^ prc^ts of tbf 
said lands and tenenMnts, until such pier- 
sons, or his, her, or their heir or heirs shsU 
oome and make thpeir claim, so the said 
claim be made by the said wonuan^ or b#f 
heirs, within five years next after the death 
of her said husband, or by her husband and 
herself, during the tiiiie of her cpif^rtiipe; 
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and by such being within age, or his heir«, 
before be shall or should accotnplish his full 
age of one and twenty years, or with'in fire 
years then nelt after he shall or should ac- 
complish his full age of one and twenty 
years ; and, by the person ntm samsB me- 
moritey within five years next after he shall 
recover, and become san€e memon€B^ and by 
the heir of such person non sante memoficB^ 
within five years next after the death of his 
said ancestor, or before ; and by the said 
person that shall be so out of the realm, or 
his heirs, within five years after he shall re- 
turn, or, if he shall not rettfrn, by his heirs 
Within five years after his death ; and by the 
said person or persons in prison, within one 
whole year next after his or their enlarge- 
ment fi'om such rmprisonment. 

11. liem. In the said foanors or either 
€X them, ir^mcfn ought not to have dowers 
of afiy custdmaiy lands or ten^Miaents within 
lUve manors aforesaid, nor in any of them, 
nor meft to have any estate as tenants by 
the courtesy of E^gla^. 

XH. Item, if any fthall be sei2ed of any 

oQ^lomafy lands or tenements holden of the 

said manors, or of erther of them, of an estate 

Y « 



SS« APPENDIX. 

of inheritance, and shall have two sons, or 
three sons, or more ; or, having no sons, shall 
have clivers daughters ; or^ having neither 
sons nor daughters, shall have divers colla- 
teral heirs in one nearness of blood, or that 
or to make their resort from those that were 
of the same nearness of blood to the tenant 
dying ; they shall be all co-heirs to thieir said 
father, mother, or other ancestor touching 
the said customary lands and teneqaents ac- 
cording to the custom of gavelkind, 

13. Item. If any map or woman die 
seized as ^aforesaid, of any customary lands 
or tenements of any estate of inheritance 
holden of the said manors, or of any of thero, 
and shall have issue two or three sons or 
more, whereof one, or two, or ajoreoftheai 
shall be married, and have issue rn the life 
pf their father or mother, and shall die t^e- 
fore his or their said father or mother; or, 
having no sons, shall have divers daughters, 
whereof one or more shall be married and 
have issue, and die in the life of the fathiM* 
^ or mother, that then the said issue shall ia^ 
herit and be co-heir with the said son or 
sons, daughter or daughters, that shall sqr- 
vive bis, her^ or their said father or mother 
that so shall die seized as is aforesaid, whe* 
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ther the said issue be male or female, accord- 
ing to the custom df gavelkind. 

i5. liem. If any person so dying seized 
as aforesaid, without issue of his body, knd 
having divers brothers of the whole blood, 
whereof the one or some of them shall have 
been married and shall have issue, and after 
issue had shall die before the said brother 
dying seized as aforesaid, that than the is- 
sues of the said brother or brothers so dy- 
ing before him that died seized as aforesaid, 
shall join and be co-heir with the brother 
or brothers that surviveth the brother that 
80 died seized as aforesaid, whether the said 
issue be males or females. But males and 
feniales of one venter cannot join to be co- 
heirs togather; so that the course of de- 
scents is to be observed by the said custom, 
according to the custom and nature of lands 
in gavelkind. 

16. Item. Likewise shall the issue of the 
daughter that shall die in the life of the fa- 
ther or mother, be co-heir with the aunt 
that liveth being of the whole blood. 

17. Item. Likewise shall the uncles, and 
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the uQ€te$ bFQtherH childreo, beiag of the 
whole blood, he co*heir9 togather as afoiB*^ 
said • 

18. Jiem. Likewise shall the auBts and 
the aunts sisters children join and be co* 
heirs as aforesaid, and so forth of all further 
degrees of all collateral heirs, being o( the 
whole blood, which may convey themselves 
to be any cousins and heirs of the whole 
blood to any perscMi or persoi^ dying seixed 
of any of the aforesaid customary lands oi 
tenements, according to the custom of ga* 
velkind* 

19. liem. By the custom of the said se^ 
veral manors, every copyholder of inheriu 
ance in fee simple may surrender his said 
copyhold lands and tenements, or any port 
or pafcel thereof,' unto the lord, ta the use 
of any person or persons, arid to his and' 
their heirs for ever, or to his or their heirs 

^ of his or their bodies, or any otherwise in 
tail, or for life or lives, or years, or to any 
person or persons, and his or their heirs, 
to the intent the said copyhold tenant may 
declare bis last will and testament upon the 
^ame lands and tenements, or to any oHier 
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Use or uses, unless it be to any corporation 
or corporations, or bodies politick or corpo*^ 
rate; and every copyholder in tail, or for 
Jife, lives, or years, of either of the said ma** 
nors, may, in like manner, by the customs 
of the said manors, and of either of thend, 
smteiider their copyhold lands, tenements, 
or heireditaiiients, or any part thereof, ac« 
cording to the nature of their estates, so the 
satne surrender be made according to the 
custom concerning surrenders, as afore in 
these presents is specified, or hereafter en« 
sueth; and ail the same persons to whose 
use every surrender shall be made, are to 
have their copies made to hold of the lord 
by the rod, according to the custom of the 
manor whereof they have been holden by 
the rents and services thereof due and ac- 
customed; upon every of which surrenders 
the fine and fines for the same hereafter ex-^ 
pressed, is by the said custom to be paid 
and to be entered into the several copies or 
the margents of them. 

30. Item, By the custom of the said ma« 
Dors, and of either of them, every surrender 
ti^en out of the court by the headborougb 
or reeve^ or his deputy, and in the presence 
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of six customary tenants of the inancMr, of 
which the said lands or tenements surren- 
dered shall be parcels, witnessing the SMie 
surrender of any person or persons of bis or 
their customary lands or tenemen^ts boiden 
of the said manors, or of either of them, 
and being of the full age of one*and-twenty 
years or upwards, (except women covert 
baron, and such as are not of perfect mind,) 
to the use of any person or persons, are and 

« 

ought to be as good as if it were taken in 
open court by the said steward of the ma« 
nors, or of either of them, so that such sur** 
render be by the homage presented as here** 
after folioweth. 

21. Item. The surrender by a woman 
covert baron being of the age of one aod 
twenty years, made together with her hus- 
band, of the lands, tenements, or heredita- 
ments whereof she is seized or es^ated, is 
and shall be a good surrender of her lands, 
tenements, and hereditaments, holden of 
the said mafiors, or of either of them, tlie 
same surrender being made in her extremity 
of sickness, or likelihood of death, by the 
acceptance of the reeve of the manor 
whereof the lands and tenements so surren- 
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d«red are parcel, and his deputy, or ejtber 
of tbeoi, in the presence of six customary 
tenants, or by the acceptance of the head- 
borough in the presence of six customary 
l^jBants; hut if any suqh woman covert ha*- 
ron so surfendering, do after that recover 
ber health, and do not at the next general 
court then following ratify and confirm th^ 
same before the steward, or his deputy, in 
the presence of the homage, then the same 
surrender is and shall be void, and all other 
surrenders made by any .woman covert 
baron, (except before the steward of the. 
manor or his deputy, where she sh^U be 
solely examined, or in extremity qf sickness 
as is aforesaid,) are and shall be void. 

123. liem. All surrenders taken of wo-<^ 
men as aforesaid, or of men by the reeve or 
his deputy, or by the headborough for the 
time being, and in the presence of six cus«^ 
tomary tenants as is aforesaid, shall be and 
ought to be by the homage presented at the 
first or second next general court holden for 
the manor whereof the same is holden, after 
the taking thereof, or within one year and a 
day next after the taking of the same sur- 
render, if any such general court be holden 
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within a year and a day next aft«r the same 
surrender so tak^n : or else if no such gene- 
ral court be holden within a year and a day, 
then to be by the homage presented at the 
next general court to be holden for the same 
manor next after the same year and day, is 
and shall be a good surrender, bs if the same 
had been taken by the steward or his deputy 
. of that manor, or woman examined as 
aforesaid in open court; or otherwise all 
surrenders taken by the said reeve or his 
deputy, or by a headborough, and in pre- 
sence of six tenants, and not presented by 
the said homage in manner and form afore- 
said, are and shall be void; but when any 
surrender shall be made by any person to 
the use of his or her last will and testament 
to the intent that he or she may thereby or 
thereupon make and declare his or her last 
will and testament, that surrender is to be 
presented at the first or second next general 
court of that manor, happening next after 
the decease of the party so surrendering, 
perfectly known, and not before. But if 
the same be not at the first or second court, 
next after the death of the same party, pre- 
sented, or if the same party hath before in 
his life* time made any other surrender of 
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the surne laiMfe or tenements, the same to be 
preseotedi tben the said surreeder to the 
use of Aucfa last will and testament is and 
shall be void. 

23. Item. The h6mage must write biila 
vtra upon every surrender by them pre* 
sented, when they find the same surrenders 
agreeable to the custom, and 'also upon 
every other of their presentments, shall 
moke hilla vera^ when they be agreeable to 
the said custom ; or else if the said homage 
receive any surrender, or other bills to them 
exhibited, which be doubtful or repugnant 
to the custom of the manor, whereof the 
land is holden, upon every such surrender 
or bill, ignorami^ shall be made, or the like 
aubscription, to the intent it may be known 
;to be doubtful or naught, or else return the ^ 
same naughty surrenders or bills back again 
to the parlies that exhibited the same. 

24. Item. Every woman being covert 
baron of the age of one and twenty years, 
or upwards, having any customary lands or 
tenements to her, or her heirs, or for life, 
lives, or years, and holden of the said ma- 
nors, or either of them, may, togather with 
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her hu&band, by the hands ef the said steiv-- 
ard, or his sufficient deputy, surrender all 
her said lands and tenements, interest, and 
term of years to the use^ of her said insn 
band, or to .any other person or person^ at 
their will and pleasure,' so as she' be solely 
and secretly examined before the steward or 
his sufficient depirty.^ 



25. Jiem. All surrenders taken . out of 
the court by the steward of the said ma- 
nors, or of any of them, or his sufficient de- 
puty, of any person or. persons. being of the 
full age of one and twenty years, or more, 
and san€B memoriae . of any of their cus- 
tomary lands and tenements holden of the 
said manors, or of either of them, be good 
by the customs of the said manors, and of 
either of them, arid the same ought to be 
published and notified to the homage at the 
next general court, or else those surrenders 
are also void. 



f 
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• ^6. IX. 

m TARUAMENT. 

APLTD CIVIT. WESTMONAST. 18 DIE JUNII, 

1 CAR. 1. 

An Act for the Settling or Confirmation 
of the Copyhold Estates and Customs 
of the Tenants in base Tenure^ of the 
Manor of Cheltenham^ in the County 
of Gloucester^ and of the Manor of 
' Ashley^ otherwise called Charlton 
KingSj in the, said County^ being 
holden of the said* Manor of Chelten-^ 
ham, according to the agreement 
thereof made between the King^s most 
excellent Majesty^ being then Prince 
of Wales^ Duke of Cornwall and of 
York^ and Earl of Cluster^ Lord of 
the said Manor of Cheltenham^ and 
Giles Grevillj Esq. Lord of the said 
Manor of Ashley^ and the said Copy' 
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holders of the said several Manors: 
vujus quidem Siatuli Tenor sequi- 
tur in hcBC Verba, 

>  

Whereas, within the said manor of Chel- 
tenham, and within the said manor of Ash- 
ley, the said copyholders in base tenure of 
those several manors having customary 
estates of inheritance to them and their heirs 
in their several customary messuages and 
lands, many questions and doubts have 
been of late made, touching their customs; 
many of them being so'uncertaln, unreason- 
. able, and inconvenient, that it bath caused 
many suits in law, and great expences in 
money, and much loss and trouble, insor 
much that in many years past the said 
manors have yielded but little profits, either 
• to lords or tenants; for remedy whereof, 
and for avoiding of suits, and for the quiet- 
ing and establishing of the estates of tenants 
and their posterity within the said manors, 
there being a composition made, and an 
agreement had between our said sovereign 
lord the king's majesty, (being then Prince 
of Wales, and lord of the said manor of 
Cheltenham,) with the advice of his then 
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council, and comm". for bis revenue, and the 
copyholders of that s'*. manor, and between 
the said Giles Grevill, esq. lord of the 
said manor of Ashley, and of the copy- 
holders of that manor, according to which 
compositions aqd agreements it is humbly 
desired by the said tenants and copyholders of 
the said several manors, that it be enacted. 

And be it enacted, by the king's most 
excellent majesty, the lords spiritual and 
temporal, and the commons, in this present 
Parliament assembled, and by the authority 
of the same Parliament, that the said copy- 
holders of the said manors, and either of 
em, shall and may henceforth hold the said 
customary messuages and lands of the said 
manors, severally and reS;pectively, by copies 
of court roll, to them and their heirs, by 
suit of court, and by the yearly rents, work, 
silver, Peter- pence and bead reap money, 
to be paid annually and respectively, as 
heretofore hath been used : and that the 
said copyholders shall pay their several fines 
for admittances, both upon descents and sur- 
renders, unto the several lords of the same 
manors, severally and respectively, double 
the rents .only payable for these copyhold- 
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ers, not adding thereunto the work, silver, 
Feter-peDce and bead reap nrjoney, or other 
paynients. 

And further, that the said oopyholckrs, 
upon their several deaths and, surrenders, 
shall pay for and in lieu of an heriot, the 
sum of 30 shillings for every messuage and 
the lands and tenements, thereunto belong- 
ing, or therewith used, and so according to 
that rate for the quantity, more or less, if 
it shall happen any messuage, lands, or te- 
nements to be. divided : and that the de- 
scents of the said customary hmds shall be 
from henceforth in fee simple, according to 
the rules of common law. 

Saving only, and be it also enacled, by 
the authority aforesaid, that if -any copy- 
holders of the said manors, or of either of 
them, shall die without issue male, having 
daughters, that the eldest daughter shall 
inherit solely, as the eldest son ought to do 
by the course of the common law: and that 
if any of the said customary lands or lene* 
ments shall or ought, according to the 
course of the common law, to descend to 
any sisters, aunts, or female cousins, that 



tlieo, IB every such case, the eldest siste^' 
aunt, t>r femcile cousifi, shall inherit th^ 
same lands and tenements solely and alone. 

And be it further Enacted, by the autho- 
riiy aforesaid, that all feind every' the copy- 
holders of the said several manors, for the 
time being, shall and may surrender theii* 
s^fveral rtiessuages add lands customary, or 
any p^rt thcfreof, to the u^e of any person or 
persons, as well in open court before the 
steward of the said sever&l manors respec- 
ti^dy'tbr the time being, as out of court, 
brfore two copyholders at the least of the 
said manors r^pectively; and shall and 
may, likewise, make a grant of their several 
messuages and lands customary, or any part 
^f parts* thereof, to any person or persons 
ihr-the grtinlor^s life and 12 years after his 
decea!96, of for twelve or any less number of 
yi^rs, 'acCOi^dirtg as now the said copyhold- 
^i« ftiay dOf, by the custom of the said co^- 
pjHbotders' paying to their said lords, se^ 
v^paUy and respectively, (upon every grant) 
^rUfe^Ki twelve years of a messuage, with 
the laifdsafw^ tenements thereunto belong- 
ifig^Hor therewith used; one whole year's 
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antieat rent for a fine^ and ao according to 
the quantity of the laads to be granted. 

And be it likewise enacted, by the autho- 
rity aforeaaid^ that it shall iaad may be law- 
ful for every of the copykokiers <^ the said 
manors, for the time being, to grant, liiaftat, 
and assign, all or mny part of tbeilr several 
customary messuages and lands, to any of 
their wives, for term of the life of any wife, 
for her jointure, p^ing for a fine to the 
lords of the said manors respectively, upoa 
every such grant of a whole messuage, with 
the lands and tenements thereunto bek)lig» 
ing, or therewith used^ half a year's antieat 
rent; and so, likewise, accordiiig to the 
quantity of the lands so grailted; and that 
all and every such grants, lunUationa, and 
assign men tS| so to be made, as is aforesaid^ 
jsliall be made either ia opep ^our t, befbf^ 
tbe steward of those several mtaors respect 
tiveiy^ or out of couft4>efiMre two copyliold«> 
ers at the least of the said several maoors 
respectively. And that such ^ the said 
surrenders) grants, limitati<Mia^ a«d a88igo>- 
ments, as shall be made oat of courts ^baH 
be presented at the next paUkk court of 
the said ms^nors respectively, to be holden 
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^<Ni lawfiii suoMnofis by those copyhoideri^ 
before whom such surrentotenB, grants, iimi" 
tations, and assignments shall be so made 
or the surviiror of thetn, apoa pain of 
feifeitisre to the IoihI of dsaC fnaoor, within 
which the clefatiH; shall be, <ten shiilings a- 
piece, to he leiriedl and recovered by actioi» 
of debts or distress, as isfaall seem good to 
the lord and the steward or stewards of the 
said respective courts. And upon default 
of preseoling such surrenders, grants, Umi- 
tatitHas^ aod assJgnmeiitB, at every fMabUdc 
bourt, riudl be holden, as aliM'esaid, they 
afaail forfeit dach a fioe as shall be imposed 
on thfem by the atewand or stewards of <he 
rctspective manors, for the time being, so 
that none of the said fi^es, co~ to he im- 
posed, esceed the suin of twenty sbiAiiffigs 
a-pieoe for aiiy one defouk; and every such 
Ibie so (to he iofiosed, shall and may be le^ 
vied and recovered as aforesaid. 

And he it :AJ80 enacted, that al4 snoh «iir^ 
renders, grants, limitainons, aad msignments^ 
aot<>4)e made, as aforesarid, dhaM beea^roHed 
f a the seveial court hbIIs of the said nmaora 
it»peict?rviely, paying to the stea^aiti for the 
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enrolling and copying thereof, suck fees as 
bath been accustomed. 

Provided always tliat all former gra^^, at 
any time heretofore made, for the life of ^ 
grantor and twel ve years after, or of orforany 
lesser term, according to the custom hereto* 
' fore used, shall and may be eiijoyed accord* 

ingly. 

And further be it enacted, by the author 
rtty aforesaid, that the wives of all and every 
the copyholders of the said manors, and 
every of them, shall, from henceforth, bavefor 
dower, during their lives, the third part only 
of their husband^s customary lands ; and the 
said third part to be set forth dnd assigned 
to them by the homage of the court where- 
in the presentment of the death of the btis- 
baod shall be presented, or within such time 
next after the same court as shall be li^ 
mi ted by* the stewards in that behalf. But 
^11 such wife and wives as shall hereafter ac- 
cept and take a jointure of their husband's 
' customary lands within the said manors or 
either of them, by grant, limitation, or as- 
signment as aforedaid^ before her marriage^ 
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w ^mll accept of suoh a jointure after mar- 
riage, and agree tbereooto, after the death 
of her said husband, shall be concluded and 
bari:ed to deoiand any dower of those or any 
Cttstomary lands of such husband, within 
tbe^ said; manors,, or either of them. 

Provided. always, that women now living. This was th« 
being heretofore wives of any of the copy« fore Uiis act 
holders of the said manors or either of them; ^^^tesf^^' 
dyifiig tepants, and also the now wives of 
any of the copyholdersi of the said manor, 
or either of them, shall. and may enjoy the 
customary lands of their now or late hus- 
bands dyiog tenants, for their lives and 
tyrelve years after, as if this act had never 
been had or made. 

And further be il enacted, by the autbo- 
thority aforesaid, that all and every the wife 
and wives of the copyholders of the said 
manors, or either of them, which shall join 
in any grant or surrender with her or their 
husbands^ of any the customary messuages 
or lands, being first solely and secretly ex- 
amined in court according to the custom 
theiFe, shall be concluded- and barred after- 
wards to claim any right, title, or estate. 
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enrolliog and copyii^ thereof, s^ck fees a» 

bath been accustomed. 

» 

Provided always that all former gra^, at 
any time heretofore made, for the life of die 
grantor and twel ve years after, or of orfor any 
lesser term, according to the custom hereto^ 
• fore used, shall and may be ehjoyed accord* 

ingly; 

And further be it enacted, by the autho'' 
rity aforesaid, that the wives of all and every 
the copyholders of the said manors, and 
every of them, shall, from henceforth, have for 
dower, during their lives, the third part only 
of their husband's customary lands ; and the 
said third part to be set forth and assigned 
to them by the homage of the court where- 
in the presentment of the death of the bus- 
band shall be presented, or within such time 
next after the same court as shall be Ii«> 
mi ted by^the stewards in that behalf. But 
^11 such wife and wives as shall hereafter ac* 
cept and take a jointure of their husbaiid's 
' customary lands within the said manors or 
either of them, by grant, limitation, or as- 
signment as aforei^aid^ before her marriage^ 
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er fimil accept of suoh a jointure after mar- 
riage, and agree tbereuato, after the death 
of her said husband, shall be concluded and 
barred to deoaand any dower of those or any 
customary lands of such husband, within 
tbeaaidimanoffs,. or either of them. 

Provided. always, that women now living. This was th« 
being heretofore wives of any of the copy-* fore this act 
holders of the said manors or either of them; ^^^qs. ^^* 
dyiqg tenants, and also the now wives of 
any of the popyholdersi of the said manor, 
or either of them, shall. and may enjoy the 
customary landa of their now or late hus- 
bands dying tananta, for their lives and 
tii^elve. years after, as if this act had never 
been had or made. 

And further be il enacted, by the autbo- 
tbority aforesaid, that all and every the wife 
and wives of the copyholders of the said 
manors, or either of them, which shall join 
in any grant or surrender with her or their 
husbands^ of any the customary messuages 
or lands, being first solely and secretly ex- 
amined ia court according to the custom 
these, shall be concluded and barred after- 
wards to claim any right, title, or estate. 



whatsoever of oi in those landi »o by h^ sur- 
lendered aad granted as aforesaid. 

Ba it further raaeted, by die attthority 
sroreaaid, thai oo bvaband which hereafter 
shall be married to a wife seized of any copy- 
bold laod within the said manors, shall 
power r^bt or hilwestby survivii^'the wife 
and fining with the lord, or otherwise by 
customs of the said maDors, or either of th«D, 
to have, hold, or keep, w otherwise to convey 
or dis|k08e the said lands from the right beir 
of the said wife ; or tbst any wom«i wMch 
hereafter shall be married to a husbandseized 
of any copyhold laods within the said 
manor, shall have aey power, right, entitle 
by surviving her husband, or olb^wiseby 
the custom of the said manors, have, hold, 
or keep, or otherwise to convey and dispose, 
thesdtd lands from the heir of the said hus- 
band. 

And be it further Miacted, by the autho- 
rity aforesaid, that all customs and usages 
heretofore used or allowed within the said 
manors, or either of them, cooceming the 
having and enjoying of any of the said cus- 
tomary lands and teaemeDts by any widonp 
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of any customary tenant of the same manors 
or either of them, or by any after taken hus^ 
band of such widow, or by the heirs of any 
such wife or after .taken husband, or con- 
cerninif (he descending of aqy pf the 99id 
customary lands or tenements to ^ny other 
person or persons, or in 9ny other qaann^ror 
form than is hereinbefore declared, shall be ^ 
ttlterly void and of no effect ; and that all 
olAiar lawfttl customs and usages heretofore 
used or allowed within the said manors, or 
either of ^em, not being repugnant and con- 

tntry to the ti ue meaning of this act, shall , 
be sind iTf^oiain good i|nd eiSectufil, aed are 
and abi^U be ratified wA co^fiirmed by tbe 
authority of tbw prescfnt aet. 
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No. X. 



r. 



Custom as to the Estate of the Husband 
and Wifey in the Manor of Chelterkr, 
hanty in the Counttf of GlomesteVy 
previously to the prfipe^iMg. Aicti, 
1 Car. 1. Mvinacted frmn the Sur^ 
vey of the Manor. 

To the fowerteenth and fyfteehth' articles 
they answere and saye, that to theife knofT- 
ledge, not any ffreehoulder, custiniaty te- 
nante, or other houlding land of or'bet6ng- 
ing unto this mannor, hath committed any 
treason, felony, or other acte, whereby th^ 
land or other benefit ought to fall to the 
prince. And they know not of any tenante 
of this mannor to stand outlawed; nether 
know they that any bastard doth possese 
any land within or belonging as hereunto A 
supposed father, or unto any other, nor any 
alien or stranger not made denison. 

To the sixteenth article they answere and 
f^ie, that the Customs of the mannor are di* 
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vers: — Fey rst^ the customary tenants in basse 

tenure of this mannor doe respectively bould 

•and are seizied of their tenements of an 

estate, of inheritance customarie, (viz.) siln 

Hheredib^. «mji, descendible to their yong* 

est sonnes, and in defalte thereof to theire 

yongest daughters, and in defelte thereof to 

their. yongest brothers, and in'defattet here- 

of to. Iheire youngest finsleis^ &<;. le^deordiiig 

tatbe cttstome 'Of the sayd mannor. 

• . • .  .  

Allsoe, if any customary tenant aforesayd^ 

make bis flyne for his adod-ittance and dyei 

-ha^vinge a wyfe, she is to have the land or te^ 

-A^QweDte whereunto her say d husband was 

so admitted, for her lyfe and twelve years 

after, if she shall dispose of it. And yf the 

wyfe shall marry iagayne, and ber husband 

that she shall soe marry shall agree with 

the lord and make his fyne, then shall he 

g«kine and hs^ve the land or tenement to him 

and his, of an estate of an inheritance dis* 

cendable to his yongest sonne, or in default 

thereof to his yongest daughter, according 

to the custotne of the mannor; and yf he 

over live hiswyfe^ and dye without issue of 

bis body, his customary tenement shall goe 

to the yongest yssue male of th^ body of 
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No. XI, 

• 9 

CUSTOMS OF THE MANOR OF DAWLISft 

 > 

Mannour^ 2 he Prenu^ent jo^. the Sf^m^gf 
de y ^ ^^ Court Baron Mid Court ^ 

DawUsb. J Survey ;of Thorny Veroni JSif* 

Idird or. Furm^ of 4iie Mwr 
nour aforesaid, (here held jjk^ 
twenty-second Dmf of September ^ 
Anno Dom. 1751, by Jacob 
Cliffcy Esq. Steward there. 

Imprimis. We present the survey sow 
^eo by the steward. 

It^m. We present the custom of the 
manoour as underneath. 

First. That the custom of this manooor 
as to lietting of estates and granting of copies 
by the lord or farmer, is two liVes in joint 
tenancy in possession, and otie^life in*rever« 
tion of such two joint lives. 

Secondly. That the widow of every te* 
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nant dying in actual possession of any co- 
pyhold estate,^ is entituled by the custom of 
this manor to the enjoyment of such copy- 
hold tenement during her widowhood, and 
no longer. 

' Thirdly. Where any joint tenant dyes, 
leaving a widow, such widow is, by the cus- 
tom of this mannour, entitled to the enjoy-^ 
ment of her deceased husband^s moiety, in 
joint tenancy with the surviving joint 
tenant, during her widowhood only. 

Fourtlily. That upon the death of the 
surviving joint tenant, if he leaves ja widow, 
bis widow shall enjoy in joint tenancy with 
the other deceased joint tenant's widow, as 
long as such widow of such last dying joint 
tenant continues a widow, and no longer; 
and upon the death or marriage of either of 
them, the survivor to enjoy the whole dur- 
ing her widowhood. 

Fifthly. Where there is but one life or one 
widowhood in being upon any copyhold te- 
nement, the lord or farmer of this mannour 
can grant a copy for one life in revertion of 
such life or widowhood, and no more, unless 
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sttchitfe or wklow, in preseat possesBion, will 
surrender his or her estate for life or wkkfw- 
hood into the iord^s hands, to the ioteoi that 
a copy of joinl tenancy m«y begi-anted. 

Sixthly. As to the steward^s fees, we pre- 
sent the ancient custom to pay 3s. 4d. for 
every copy upon a cotta^ and for everjr 
copy upon a tenement Qs. Hd^ and for taking 
of every swnender one shilling, and upon the 
admittance of every tenant 65. dif. aore ta 
thejury. 

Seventhly. We present the custMn of the 
mannoiar to {»e, that any person ii| preseat 
possesstoa of any co^hold tettemoftt or cat* 
tage, his nearest of kin ought to be preferied 
in the renewing or pucqfoasing of such te- 
^ aement, befora a stranger, vnlesa «cick pos* 
sesser or his next of kin xefnae it. 

Eighthly. We present the cuatQis to ke^ 
that where the lord or his steward shall 
grant timber to any tenant for biiiidiog, 
whether to be felled upon hia own or odw 
tettements^ such timber oagbt m bs deli^ 
vered by the reeve lor the time bnng, te 
which be is to r^eoeive for^eh^ery tree^asa 
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fee, 4d. and the person on whose teuenaent 
the same shall be felled, is to have the root, 
top, and lop of such trees. 

Ninthly. That where any tenant shall let 
liis tenement to farm to any other, and not 
dwell uppn it, and manure it himself, he is 
to pay to the lord a fine of the value of the 
high rent annually, besides paying the stew- 
ard^ fees for the copy of such licence. 

Tenthly. Item, We present, by the cus- 
tom of this manor, the reeve is entituled to a 
fee of 13s. 4d. yearly, for collecting al^d 
paying in the high rents to the church, 
which fee has been antiently paid by the 
steward of the church. 

Eleventhly* That if any tenant dye after 
Michaelmas Day, his executors or assigns 
are to have the possession, and to have the 
emblements of the land until Christmas 
next following ; and if after Christmas Day, 
until the Lady Day then next following.; 
and if after our Lady Day, then until our 
Michaelmas Day then next following, and 
that as well agai'nst the lord as against any 
other person or persons taking next. 
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No. XII. 

MANOR OF TAUNTON AND TAUNTON 
DEANE, IN THE COUNTY of SOMERSET. 

Extract from " A Customary containing the 
chief Points of the Mannor of Taunton and 
Taunton Deane, in the County of Somer- 
set^ Sfc. agreed on by a Jury sworn in the 
Year 1747, Sfc.'' 

If any tenant die seized of any customary 
lands or tenements of inheritance within the 
said manor, and having a wife at the time 
of his death, then his wife ought, and hath 
used, time out of mind, to inherit the same 
lands as next heir to her husband, by the 
custom of the manor, and be admitted te- 
nant thereto; to hold the same to her and 
her heirs for ever, according to the custom 
of the said manor, and in as ample a man- 
ner as any customary tenant there holds his 
lands, under the fines, rents, heriots, cus- 
toms, duties, suits, and services, for the 
same due and accustomed/' 
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From the above extract, which is the^ , 
whole that relates to man and wife, it is 
evident that, though by the custom the 
wife was to inherit from the husband, it was 
not so vice versa^ that the hus^band was to 
inherit from the wife. The former custom 
still obtains in the manor, the other never 
has existed. ' 

From a professional gentleman who has 
had a good deal to do with the manor, I 
have been given to understand, that to 
entitle the husband to the wife's lands, he 
must get himself admitted tenant, paying 
a fine to the lord, in order to which the 
wife is solely examined by the steward as 
to her consent. 
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No. XIII. 

CUSTOMS OF THE MANOR OF PAYNS- 
WICKE, IN THE COUNTY GLOUCESTER. 

1 HE words sibi ei suis make and create 
within the said manor a customary estate of 
inheritance in fee simple, at the will of the 
lord, according to the custom of the said 
manor. Preamble, and Art. 1. 

Art. 6. Heriot the best quick cattle, and 
in default of such cattle the best household 
stuff or goods of what kind soever. 

Art. 7* Upon a descent, a fine of one 
year's rent and heriot, if the land be heriot- 
able 

ft 

d. if good. Art. 8. On every surrender, either in pos- 
session or reversion, the lord is to have seven 
yearns rent of the thing so surrendered, for 
his fine ; but a surrender of a life estate to 
him in reversion, one year's rent as a fine. 
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Art. 9. Qn a surrender of a reversion, the 
heriot is not due till the death of the sur- 
renderor, (but the fine is due immediately. 

Art. 10. Widow shall be admitted to 
freebench by the payment of a penny. 

' Art. 11. No heriot due on her death. 

Art. 13. As to leasing, see page 34-5« 
Lease to be void on forfeiture, &c. not good*. 



36S 



"* Q. See Hu^tiMi 101. 
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No. XIV. 

9 

I 

Com. Hertf. ss Manerm de Hemel 
Hempsted Cum Turibz Membris S( 
App'tinent. 

• A Survey of the Manor of Hemelhemp- 
sted^ with y« Rights ^ Members^ and 
Appurtenances thereof fyeinge and 
beinge^ in the Countie of Hertford^ 
late p^cell of the Possessions of Charles 
Stuart^ late King of England^ made 
and taken by us whose Names are 
hereunto subscribed, in the Moonih of 
August, 1650, by v'tue of a Com^icon 
granted upon an Act of the Commons 
assembled in P^liamentj for the Sale 
of the Hon^. Manors, and Lands 
heretofore belonging to the late King, 
Queen, and Prince, under the Hands 
and Seals of 5 or more of the Trustees 
in the said Act named and appointed. 

Memorandums. 

Xhere is a court baron and leete belonge- 
inge to the said manor, usually kept in 
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a loft over the market-bouse, called the 
coufte loft, at the will of the lords. 

The fines upon admittances of coppyhold*». 
are and ^Iwayes have been c^tain, viz. the 
halfe yeares quitt rent upon ev^ry descient, 
alienation, or altera'con. 

That by the custome of the said manor, 
after the death of everiq tenant haveing a 
messuage or cottage, the lord of the said 
manor shall have for such messuage or cot-, 
tage a berriot in maner followeing'e, viz. the 
second best live good, or in default thereof, 
the second best household good ; and if it 
shall happen that any ten^annt at his death 
hath but one beast, then the heyre to choose 
the beast, and the lord to choose the best 
household good; but if any tenannt of the 
said manor hath more than one messuage 
or cottage, then the tennant to pay for, every 
such messuage twelve pence, and for every 
such cottage sixe pence, in the name of the 
herriott. 

« 

That upon every surrender, atiena^con, or 
altera^con duly certified of aqy messuage, 
cottage, lands, and tenements whatsoever, 



i§d 



APPENMK. 



the byer to pay a fioe after the rate of oae 
halfe yeares quitt rent as aforesaid, ao'd the 
seller to pay noe herriott if he be in good 
health at y*« alieoa^ooii or surrender mak- 
inge, 
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No. XV. 

MANOR OF MARDEN al. MAWARDINE, 
IN THE COUNTY OF HEREFORD. 

To the 13th article we present, that the 

customary land of this manor doth descend, 

after the death of the ancestor, to his or her 

next heir, whether male or female, (viz.) 

'the eldest son or eldest daughter, if any, and 

so in a distinct degree; and we know of no 

entail allowed by the custom, or that the 

same bears dower, but the widow of every 

copyholder bearing the heir, enjoys the whole 

for freebench during life, paying one penny 

for her admittance, but a man cannot be te« 

nant by the courtesy. 

Presentment by the homage^ August 13, 
1720. 



/ 
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No. XVI. 
MANOR OF GLASSENBURY, IN KENT. 

Den of Thomden. 

X HEY also present, that R. H. who held 
of' the lord of this manor 50 acres, &c. by 
suit of court from three weeks to three 
weeks; relief, when it shall happen, being 
half a yearns rent*, by heriot ^>eing the best 
live beast of which the tenant shall die pos- 
sessed, and by the yearly rent of — «. — d. 
and two hens, &c. 

(Note, the lands within the manor are 
freehold in gavelkind, — there are no copy- 
holds.) 



* See my Copyh. vol, 1. p. [321]. 
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m 
\ 

I 

Den (^ Iden. 

Same services ; "relief half yearns quit 
rent. 

Den of Lucion. 
Same services. 



Den ofSwailington, 
Same services. 



Den of Badtington. 

Same services. 

{^rom the origindl minutes 
of the court. C. W.) 



- ( 



1 



»• APPENDIX. 

such life or widow, in preseat pcBSeasioTi, will 
surrender his or her estate for life or widow- 
hood into the lord's hands, to the inteiit that 
a copy of joint tensncy mzy be gituited. 

Sixthly. As to the steward's fees, we pre- 
sent the ancient custom to pay St. 4d. for 
erery copy upon a cotta^ and for everjr 
copy upon a tenement: Qe. Sd^mid fortaktn; 
of every smirrender one shiHiog, and ufion the 
admittance of every tenant 6s^ 6«f. more tt 

the jury. 

« 

Seventhly. We present tl»e custom of the 
mannotir to i»e, that any person in preseat 
possession of any co^lioid te»e«)e»t or est** 
tage, his nearest of kitt xnight to be pr^erped 
in the renewing <or purchasing of such te« 
^ nement, befoc« a stranger, unless mvK:k pos- 
sessoc or his next of kin .refuse it. 

Eighthly. We present the custom to he^ 
that where the lord or his steward shall 
grant timber to any tenant fbr huiiding) 
whether to be felled upem his owffi or odm 
leiienients» such timber oafpht m bs deh^ 
vered by the reeve lor the time bmrng^ fo 
which he is to i^eeeii^e for 'every tF6e»aS'S 
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fee, 4d. and the person on whose tenement 
the same shall be felled, is to have the root, 
top, and lop of such trees. 

Ninthly. That where any tenant shall let 
his tenement to farm to any other, and not 
dwell uppn it, and manure it himself, he is 
to pay to the lord a fine of the value of the 
high rent annually, besides paying the stew- 
ardV fees for the copy of such licence. 

Tenthly. Item. We present, by the cus- 
tom of this manor, the reeve is entituled to a 
fee of 138. Ad. yearly, for collecting and 
paying in the high rents to the church, 
which fee has been antiently paid by the 
steward of the church. 

£leventhly. That if any tenant dye after 
Michaelmas Day, his executors t)r assigns 
are to have the possession, and to have the 
emblements of the land until Christmas 
next following ; and if after Christmas Day, 
until the Lady Day then next following.; 
and if after our Lady Day, then until our 
Michaelmas Day then next following, and 
that as well agaVnst the lord as against any 
other person or persons taking next. 
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K* B. The Figures (except where they relate to matters 
contained in the Appendix,) refer to the maffinal pagingp. 



y4cT/0N—wili lie against the lord if he enter 

wrongfully on the copyholder vol. i. page 45. 

So it may be brought by the surrenderor if the lord 

refuse to admit the surrenderee . i- 241 

But it will not lie against a tenant if he refuse to 

take a surrender out of court . i. 79 

Heir may maintain trespass before admission i. 244 

^— But not a surrenderee . . i. 101 

Nor shall an heir maintain an action in the court of 

the manor till he be admitted • i. ^Ab-G 

See Ejectment and Trespass. 

admittance — nature of . i. 230, 948 

When necessary and when not • i. 27*>, 280 

What may be done before admittance by the heir 

i. 59t 78, 102, 121, 124, 244 
**-by other persons taking by act of law • i. 247 
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[Tbe figures, except marked thus *, refer to tbe narginal paging-l 

— by surreDderor before the admittance of the sur^ 
renderee . . . i. 94 

— ^by surrenderee . i. 59, 60, 100, 101-2-3, «48 
Compulsory as to the lord, and in what cases he 
shall be compelled i. 51^ 9S, 103, 105, 940, 941 
— as to the heir . . i. 930, &c. 319 

"^the surrenderee , . . i. 937 

How made . . . i. 936-7, 959 

What shaft amottRt to an admittaBce i. 946, and 

N. (y), 948, 958, &c. 
Admittance by implication i. 60,' 101, 248, 968 
Admittance need not he coram paribus i. 949 

The lord is only an instrument i. 954, 981 



1 

1 

1 

1 


Admittance out of court 


i. 950, 959, 959 


1 
1 
1 


—out of the manor • 


i. 953 


r* 


-Who may admit — lord 


i. 948, 954,955 




Steward 


i. 249, 959, 955 




Under-steward 


i. 949, 959, 956 


: 


Stranger 


. _ i-957 




Admittance of an heir 


i. 944 




grantee 


' i. 954 




Surrenderee 


i. 959 




Particular tenant 


i. 196, 976, ^96 



Of the surrenderee of a remainder or reversion, 

i. 977, 988, 997 
— orheirof the reversioner, &c. . i. 997-8 

—or ofajoint^tenant or coparcener i. 979, 977, 

979 
—of a termor . • i. 249, 97% &c. 301 

— of executors . . . i. 300, 301 

of a trustee . . i. 160, 970, 99S 
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[The ^ttBf coNept mrked thw •> refer to the naifiinl i^giaf^.] 

Guardian . . • . i. 272 ' 

Joints-tenants . . i. 932,^71,998 

Coparceners . , . i. 272, 277 

Tenants in common • . i« 272, 280 

Widow, tenant by curtesy, &c, • i. 272 

Surrenderor taking a new estate • i* 288 

But a reversioner shall not be admitted on tbe deter- 

minttion of a particular estate • i. 276 

Nor a person baving only » right i)si equity u £70 

&c. 285, kc. 
Nor can the lord be admitted • u 1981 

Nor the baiiifT, as such* » » i. 295 

Admittance by attorney * • i. 258 

— by guardian • . i. 234 iu 102 

Admittance may be pleaded as the grant of tbe lord 

i. 24, 52, n. {p)y 08 
Admittance under an erroneous or mistaken claim 

gives no title even against the lord i* S4, n. (/)• 
— entry on a person wrongfully admitted. See 

Entry. 
Admittance cannot be refused till the fine be paid 

i. 263 

— but it may be waived by the lord • i. tt91 

— or the heir • . . . i. 322 

Admittance shall relate to the time of the surrender 

i. 103, 128, 283 

—or of the bargain and sale by commissioners of a 

bankrupt • • • • i. 105 

Admittance on a surrender of copyholds for securing 

an annuity need not be memorialized i. 103. n. * 

Advancement — what shall be • . u 214 

Advowson in gross-^uot grantable by copy i. 32 
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4^tftfn»^-— of an amerciament . i'u ns 

AffirnuUioa — of a quaker, as homager^ iu 34, n. (d). 
Age — of majority • . • ii. 93, 109, n. (i). 

ilte/— plaint in the nature of a writ of ate/ ii. 36, 

o. (g). 
Agreement — See Contract 

Alien — cannot be a copyholder • . i. SI 

Alienution-'Oi copyholds . . i, 49, 50, 93 

— Progress of alienation i. 148, 150, &c. 160, &c. 
Alienation — of chattels, to defraud the lord of his 

heriot . . « • ii. 141, 168 

— Heriot oh alienation • . ii. 131i, 159 

Amerciament^f or not doing suit ii. 98*9, 177 

ilff.vtf^5— copyholds not assets . . i. 140 

Assignment — of freebench . . ii. 90 

—of curtesy , . . . ii. 98 

Alkington^^SEB Customs of Berkeley, 
Annuitant'^not to contribute to a fine i. €97, (»)* 
Annuity'^^SEB Admittance. 
Arlingham'^S^E Customs of Berkeley. 
Ashley-^SEE Customs of Cheltenh civ. 
Assize-^-hew cannot maintain an action in the nature of 
an assize before admittance , i. S4iS 

See Plaint. 
Assumpsit — will lie for the fine of a copyholder i. 3^ 
iltforney— surrender by . j, ^^^ &c. 77-8 

— Admittance by ... j. 05s 

—to do suit . . ii. 106, 17«L7 

ii«ou?ry— on the heir before admittance i. 946, &c. 

—On' avowry for taking an heriot it must be at* 
ledged of what nature the heriot is ii. 139 



/ 
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[Tlw fif aresyCKcept marked tbo»S ref«r to the iDargipal paging.] 

"—and that the beast or good was the property of 

the tenant at the time when, &c. ii. 166 

—is not within the statute 32 Hen. yill. c 2. 

ii. 167, n.(*). 
—•for rent ... ^ ii* 183 



B. 



Badlington, See Glassenbury 

Bailiff'^of a manor cannot grant • h 30 

But he may take a surrender by custom i* $8, 77 

He cannot use fofce in seizing . i. S38, n. * 

He shall not be admitted a& pernor of profits i. 27« 

Baihwick-^not grantable by copy . i. 33 

Bankrupt — surrender by assignee i. 105, 294-5 

Fine by the vendee . • i. ^4*^ 

Surrender supplied against the assignees i* 145 

JBaroii— court • • i. 8. ii- 1» 4 

Barons. See Lord. 

Barowy— synonimous with manor • . i- 7 

JBatlfc— trial by . . . i. 10 

BtfiicAer5— -suitors so called i. 10, 273, 275* ii* 69, 

153, n, (e) 

Beneficia . . . i. 23, 148 

Berkeley manor^ in the county of Gloucester, customs 

of. Append. No. VII. . . * 305, * 320 

Bewdley manor, in the county of Worcester, customs 

of. SEEAppend. No. XVII. *370 

Boon-days . • >»• 106, 184 
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JBoto— copybolders may take them without custom 

i. 332 

Bri . • • * . ii- 10 



c. 



Cam. See Customs of Berkeley, 

Canoubury, See Customs of Berkeley. 

Copite— tenants in • . i. 6 

*— not within the stat* of quia emptores u 12 

— ulieuation by • . i. 19, 14 

CAance/Zor— -the lord is chancellor in his court iin 24 

Charlton Kings, See Customs of Cheltenham. 

Cheltenham manor^ and manor of Ashley^ oih&t9f'\^ 
Charlton Kings^ in the county of Gloucester, cus- 
toms of, as settled and confirmed by stat. 1 Car. 1* 
Append. No. IX. *341, *361, and X. *3b2, *555 

Cif'W— surrender supplied in favour of i. 135 

Advancement . • . i* fil4 

Cioil jurisdiction — under the feudal law ii. 4 

Clans • • • • • i. 4 

Common^^tenants in — admittance <»f i. d?^, ^80 

Fine • • • . • i. 299 

Partition by . . ij. 194, n. (/) 

Surrender by . . i. 304 

Suit by . . • ii. 179 

Commons— not grantable by copy . i. 3^ 

Extinct on enfranchisement • i. 36S 

Grant of . . . . i. 312 

Co/2cfi^2on— surrender on • i.llO, &c* 
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License on • • . . . ii. 119 

Release of condition . . . i. 61, 120 

Who shall take advantage of a condition i. ISO 

On its being broken, the surrenderor shall be in of 
his oil estate . . i. If 1, 970-1 

Contract — for sal^ of copyholds— -when performance 

shall be decreed . . i. 145-6, 213 

— for license . . . ii. 190 

Contribution — for suit . . . . ii. 179 

C<)parce«er^— admission of . i. 97^9 977 

Fine . . . . . . . i. 998 

Surrender by ... i. 979, 303 

Partition - . . ii. 194, n. {/) 

Release . . . i. 979 

Suit . . • . ii. 179 

Of entry by coparceners (being lords) in case of 
forfeiture . . • • i. 345 

Holding courts . • ii. 6 

Copy AoW^— origin and progress of . i. 6, 41 

Derived from villeinage i. 6, 11,90. it. 4. 

Must be within, and parcel of, a manor i. 19, 39 
And held ** by copy of court roll" i. 40 

" At the will of the lord" i.'ll, 41, 45. 91 

•* According to the custom," &c. i. 41,91 

—by which the copyholder shall be in i. 95, 41 

43, 983 
■What may be granted by copy i. 39, &c. 

Lord cannot rescind his grant nor enter on the co- 
pyholder while he renders his services, &c. i. 45, 

394 



^ 
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[Tltt fifwrci, eictf t onfked Unit*, refer U the mw^inal pHiog.l 

Nor shall the lord pr^udice him by his acts i. 98, 

45-0, 98a 
How a coyphold may be destroyed i. 36. 4a» 93 

Sbb ExtinguiskmeHt and Enfranchisement 
Who may be a copyholder • i. 30 

The freehold is in the lord i. 44. See i. 193 

Copyholds are not asseu i. 140 

But are subject to trusts. See Trusts. 
See Alienation, Grants, &c. 
Corporal services . . . ii. 184 

Corpornlton— caunot be a copyholder (Q.) i. 31, 242 
Heriot on the death of the head . ii. 155 

Coeetoii^— no surrender . * i. 57 

—nor lease . . .* i. 3S8 

Covenantee may assign and no fine will be due 

i. 99i 
Seb Contract 

Co|ttr^«-baron, incident to. a manor i. 8,92. ii. 1,7 
The suitors are judges . . i. 9 

~i8 the court of the freemen i. 10, n. (r). ii. 1, 4 
Leet . . . , . ii. 3 

Customary court • i. 10, 11. ii. 4, 6, & n. 
Must not be out of the manor i. 253, 318. ii. 8 
Who mhy hold a customary court . ii. 6 

Manner of holding it . . . ii. 28 

Stile of . . ; . . ii. 30 

—When to be held . ^ i,\ ig 

Whether it can be held by the grantee of the inhe- 
ritance of all the copyholds in a manor i. 18, 
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tf Mefigorci, txct^t nuffked Ihos*, refer to tli« margiuiil paflnf .1 

Courts held in the crpen air • . vol. ii. 9 

Coutta held under trees . . ii. 13 

Odurts held in the gates of the city ; . ii. fb 

The manor-house called '' the Court*' ii. 18 

See SuiL 

Covoley'^^et CustwAs of Berkeley, 

Creditors — Surrender supplied in their favour^ i. 139, 

140 
— supplied against assignees of a bankrupt i. 145 
Crimfwa/J«mdtcfiof*^under the feudal laws ' ii. 9 
Crusades . . . i. 150 

Cui in vita . . ii. S6, n. (g), 189 

Carie^y— what, &c. . ii. 68, 70, 93 ' 

—only by special custom of copyhold lands i. £7S 

ii. 71,9^ 
i— may be of a trust . . ii. 80, 95 

— ^may be without issue i. S73-4. ii. 93 

—cannot be defeated, as freeberich ii. 94 

Assignment of « . . . ii. 93 

•-«^of whom the tenant shall hold . ii. 187 

shall do suit ' .' ^ • . ii. 175 

The husband entitled though the wife was not ad- 
admitted . . . i. 945 
So he may enter "without being admitted himself 

i. S47 
Admission of tenant by th6 curtesy i. 972 

Fine . . . . • i, "^00 

Custom'-^ith nature and requisites . ii. 55 

^ —how tried . . tl. 56-9 

-—taken strictly . . ii. 59 

-^running with thfe land . . ii. Q$ 

Voi. U. DD ' " 
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— «stiDguisbed . . i. 368« Ik 86 

See Descent. 

— ^for tenaDt for life to name his succeasor i. 43-4, 

11.(4), 308, 311 

— to lease, if lord refuse license . ii. 120 

— to devise copyholds without a surrender to will 

ii. 74,n. (m) 
Cttf loiiis^— of the manor of Berkeley, together with its 
branches or sub-manors of Ham, Alkington, Hin- 
ton, Slimbridge, Hurst, Sages, Cam, Cowley, 
Canonbury, Woiton, Forren, Arlingham, Berke-' 
ley, and WoUen Burroughs, in the county of 
Gloucester, Append. No. VII. ♦305, *380 

— of the manor of Bewdley in the county of Wor- 
cester, note of, see Append. No. XVII. *370 

— of the manor of Cheltenham, and of the manor of 
Ashley, otherwise Charlton Kings, in the county 
of Gloucester, as settled and confirmed by stat, I 
Car. 1. Append. No. IX. ♦341, *351, and X. *352, 

♦355 

—of the manor of Datolish, in the county of Devon, 
Append. No. XI. . . ♦356, ♦359 

•—of the manor of Dymock, in the county of Glou- 
cester, A ppend. No. I. .  387, * 937 

—-of the manor of Epsom, in the county of Surry, 
note of, see Append. Na XVII. ^370 

— of the manor of Framjield, in the county of Sus- 
sex, Append. VI. . . *988^*3M 

—of the dens of Thornden, Iden, Lucton^ Swatling- 
ton, and Bwilington, in the manor of Glasstuhury^ 
in the county of Kent, note of^ Append. XVI. 

♦368, ♦369 
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^— of the manor of Hemelhempsiead in the county 
of Hertford, Append. XIV. , *364, ♦366 

-i-of the manor of Lambeth^ in the county of Surry^ 
note of, see Append. Na XVII. . *370 

-»— of the manor of Mdyfield^ in the county of Sus- 
sex, Append; No. V. . . *275, *287 

—of the manor of Marden or Marwardine in the 
county of Hereford, Append. No. XV. *36T 

i— of the manor of Paynswicke in the county of 
Gloucester, Append. No. XIII. *30$, *363 

^^— of the manor oi Richmond in the county of Sur- 
rey, note of, see Append. No. XVII. . *370 

•^of the manors of Stepney ^ otherwise Stebunheaih^ 
and Hackney, in the county of Middlesex, ascon^ 
firmed by stat. 21 Jac. cap. 6. Append. No. VIII. 

♦391, ♦340 

— of the manor of Taunton Deane, in the county of 
Somerset, Append. No. XII. • ♦seo, ♦36i 

' — of the manor of Thornbury in the county of Glou- 
cester as confirmed by stat. 25 Car, 2. Append. 
No. IV. . . ♦264, ^274 

— of the manor of Weardale, Stanhope, Walsing- 
hanii and Sadburgh in the county palatine of 
Durham, Append. No. III. . ♦247, ♦263 

— of the manor of Wivenhoe in the county of Essex, 
see Append. XVII. . .370 

— ^of the manor of Yetminster prima, otherwise 
Ubury Prebend in the county of Dorset, Append. 
No. II. . . ♦2S8, *24a 

Customary Court. See Court. 
Customary Lands-^noi held " at the vyll of the lord" 

i. 41 
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-^Devise of, must be executed according to the 
statute of frauds . • vol. I ISl 
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Damages'-^n plaint in the nature of a writ of dower» 

ii. 91,188 

Dawlish manor in the county of Devon, customs of. 

Append. No. XL . . ♦356, ♦359 

Debt — will lie for a fine . . i. 391 

— ^^for rent, qucere . ii. 181, n. (e), 182-3 

Defeasance . • . . i. 116 

Demesnes'-^vfhjait . . . i. 6 

Copyholds are demesnes • • i. 39. 

Dens* See Glassenbury. 

©e^cewf-^ustom as to .' * ii. 57, 67 

See Custom. ^ ' 

Change of,^on a fe-'surrender • i' 191 

Descent of an equity, &c. . * i. 190,216 

An executory trust shall be for the heir at common 

law . ^ , I 915-16 

Descent of the fee acquired by recovery of a tenant 

in tail . . i. 169, n. (t). 

-^an occupant does not take by descent i. 313 

Custom as to descent is extinct on enfranchisement 

i. 368. ii. 65, 86 
Detinue^iies for an heriot . ii. 169 

Devise of an equity in copyholds i. 60, 124, 911 
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• — of an executory or contingent interest i. 911 

Custom to devise copyholds without a surrender to 

will . . . ii, 74, n. (m) 

r-By Stat. 55. of bis present majesty, cap. 192. 

dispositions of copyhold estates by will are now 

made effectual without previous surrender to the 

uses thereof. See Note at the end of the Editors 

preface . . vol, i. p. viii 

Devise of copyholds how to be executed i. 129, &c. 

«-of customary lands . . . i. 131 

Surrenderee may devise without surrender i. 102 

But not an heir . • i. 102, 103-4 

See Will, 
discontinuance — A surrender will not work a discon^ 

ti nuance . . . i. 69 

jpispensation of forfeiture ' . . i. 349 

Who may dispense . i. 349. ii. 112 

What shall be a dispensation i. 35 1-2. ii. 178 

But there must be notice or there shall be no dis- 
pensation . . . i. 350 
What acts may be dispensed with i. 350-1 
DiV^eiVee— continues tenant to the lord i. Q\. ii. 146 
Disseisin — cannot be properly of a copyhol^i i. 61, 

ii. 77, 147 
Surrender to a disseisor of a manor i. 75 

— Admission by . . i. 255 

But he cannot grant , . i. 28, 75 

—nor dispense with a forfeiture . i. 350 

ii. 112, 113 
—Plaint in nature of . . ii. 35 

Heriot on the death of the disseisee vol. ii. 146 
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JDw^rejj— for heriot . . vol \u 16T 

not within the statute 7 Hen, VIII. c. 4. 

SI Hen. VIIL c. 19- 11 Geo. II. c. 19. ii, 168, 

n. (y) 

—for not doing suit - . . ii. 177 

—for rent , . ii. :^ 80, 182 

—for corporal service . . ii. 184 

Power— Plaint in the nature of a writ of ii. 36, n. (g) 

See Fr^ebench. 
Due days • . . ii. 106, 184 

Pymock manor in the county pf Qloucester, custom^ 
of. Append. No. I. . . $27, ^7 
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EJectione cMstoA>~Actioa in the nature of, lies for a 
guardian by custom . . i\. 109, b. (h) 

Ejectment— By an heir before admittance i. 244, 246 
And, after admittance, a copyholder who took un- 
der a surrender may lay his demise before i. 104 
A bishop being lord may maintain ejectment for 
waste done during the vacancy of the see i. 344-^ 
—on a lease of a copyhold . ii. 37 

Election— 0( the lord's election as to heriots ii. 139 

n. (x), 143 

JEn/rawcAwemew/— What . . i, 3^^ 

How effected ' . . j. 359, &c! 

Modes of enfranchisement . 1,3^5 

Release of the lord , . U 36^ 
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Whoilaay enfranchise • . voL i. 363 

yhe lord tenant for life, &c. cannot enfranchise 

absolutely ... i. 363 

Enfranchisement to tenant for life shall be for the 

benefit of those in remainder also i. 364 

On enfranchisement the lands are severed from the 

manor . . . i. 367 

And therefore no services pan be reserved to the 

lord who enfranchises . i. 367 

Sty the customs which attached to the lands as copy- « 

Ao/d are gone . i. 368. ii. 66^ 86 

So of common • . i. 368 

—may upon proper evidence be presumed even 

against the crown . i. 365, n. * 

Form of Enfranchisement . i. 369 

JPntaiY^— History of . . i. 147. &c. 

Of copyholds . • i. 149, 153, &c. 

Of a trust . . .1. 159 

Modes of destroying an entail of copyholds 

i. 161, &c. 
Ilecovery . . i. 161, &c. 18a 

- Fine . . . ii. 39, 41 

Forfeiture and re-grant . . i. 175, &c. ^ 

Surrender . . . i. 178 

Grant of the freehold . , . ib. 

—of the legal estate . . i. 179 

Presumption . . i. 189 

Relief in equity . . i. 181 

Lease of tenant in tail, by license ii. ISO 

l^!f provisione viri not within statute Hen. VII. 

' ' i. 185, n. (x). ii. 19« 
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An equitable entail not docked by devise only 

vol. i. 194,180 

If a tenant in tail enter into a contract for sale of 

his cppyhoid, and die without barring it» his issue 

shall not be decreed to convey i. 146 

£;j(ry— Heir, or person taking by act of law, may 

enter before admittance . i. 244, S47 

But not a surrenderee . , i. S48 

Entry by the lord for a forfeiture must be within 

twenty years (Q. ) . i. 345, n. (o) 

on a person wrongfully admitted • i. &i 

See also my Gilb, p. I9I9 m. 9&1. n. cxxix. & Kitch. 

82. (b). 

— not tolled by descent • . i, 62, n. t 

^psom manor in the county of Surry, note respecting 

customs of. Append. No. XVII. . *370 

' Equity — in copyholds — how tcansferrej i. 53, and n. 

(9), 60. 124, 131, ?10, 211 
is not the subject of a surrender v • i. 101 

Nor can it be forfeited . i.- 101, 336-7 

Equitable entail . i. 159, 179, &c. 

— recovery . . . j» 180 

Equity of redemption, release pf i. 120 

— descent of . . j. 120,215 

Error — in a customary court, how redressed ii. .38 
Escheat — grant of escheated lands by copy .. i, ,36 
— by what lord they may be granted i, 38 

Escheat not subject to a trust . i. 216 

--» subject to dower or freebench . . ^* ii. 85 

-—subject to lease by license ' . ' ii. 114 

—39 to extinguishment of custom on escheat 

ii, 65^86, xi.{z\ 
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-—as to extinguishment of beriot ii. ldO-2 

Copyholds, immediately o'n their escheating, become 

extinguished . . vol, i. 360-1 

pssoign . . • . ii. 33, 177 

^stoppel — A surrender shall not operate as an estoppel 

i, 60, n. (0, 210-11 
Court-rolls no estoppel . L 89. ii. 45 

EstoveTs-^%ee Botes. 
Estray — Trowr lies for an estray before seizure 

ii. 162, n. [z). 

Eridewce-rCourt-rolls . .1. 306. ii. 46 

- — of a fine . . . • i. 306 

—of a custom ^ • • ii. 57*9 

Executory Interest — qf copyholds — how created 

i. 198, fcC^SlO 
r-how transferred . . i, Sip^ll 

— Ttust, how construed . • i. 215 

Ex grani querela • . . i. 130 

Extent-^-U a copyhold escheat, and the lord grant, 
and then an extent be issued, the copyhold shall 
not be subject to it . • . i. 45 

But if the copyhold be extended before grant made, 
its demisable property will be destroyed i. 46 
Lease by license extendible . i. 301 

Extingnishment — what shall be i. 54, 90, 354', &c. ii. 86 
How effected . • T. 354, &c. 359 

• Qf extingui%h«ient by surrender , * *'• i-' 73 

By surrender to a disseisor of the.manor i. 75 

By grant*of the freehold the copyhold, though en- 
tailed^* shall be extinguished i. 178,355 
jBut a remainder ^hall not be extinguisiied by the 
act of the tenant for life • i. 357 
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Copyhold on extinguishment falls into the manor, 
and shall follow it in ijta descent, ftc. vol. u 38, 75 

93, 360. ii. 57, &c. 86 
Sbe Custom* 
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Fafr^— not grantable by copy • . i- 32 

False judgment — does not lie on the decision of the 
customary-court ii. 25, 38 

Feafty— Origin, &c. of • • i. 263 

Form of the bath • • • i. 965 

Not to be sworn by attorney i. 258, 264 

Quaker relieved in equity as to the oath i. 258, 353 
Sworn in respect of the particular tenements 

i. 267, 2P0 

Fee conditional . , i. 148, &;c. 1601^ 

-^of copyholds . . . i. 154, &c. 

Fee upon a fee — not allowed in a surrender of copyholds 

i. 198, &c. 
—though it may be in a will of them i. 210 

Feme covert — surrender by • - i. 63, 77, 78 

—To the use of her will • . i. 125 

Fealty . . • . i. 265 

Cannot make, but may be an attorney i. 65-6 

Shall not forfeit for non-admittance, &c. i. 234, &c. 

338 
Fine . . . . i. 319,320 

The lord cannot grant to bis wife . . i. 31 
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But a copyholder mny surrender to the use of his 

wife • • • . vol, i. 65 

See Husband and wife 

Peuda . • . . . ' i. 23 

feudal System-^ltQ origin and progress i.' % &c. 

feudum Novum . . . i. 148 

Fme— defined . , . i. 286 

Division of • . . . i. 285 

Is a consequence of admittancie i. 269-3, 286 

302,314 
And thei*efore admittance cannot be refused till the 
fine be paid . . i. 263, 287 

Nor need the fine be tendered till admittance be 
actually made • • . i. 287 

Is payable only by custom • • i. 286 

On license to alien i, 285, 287, n. (x) 322 

Due on change of the lord . i. 285 

r--of the tenant . . i. 286, 293 

As to a person having an authority only i, 294 

Bailiff • . . . i. 295 

Bankrupt . . . i. ibid. 

Cestuy que trust . . i. 293 

Common (tenant in) . i. 299, 312 

Coparcener . . • i. 298 

Covenantee , . . i. 294 

Curtesy (tenant by) . . i. 300 

Disseisee . • . i. 292 

Equity of redemption . . i. 294 

Executor . . . i. 301 

Feme covert . • i. 319, 320 

Freebencb . • . . i. 299 
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Guardian 

Heir 

Husband of a feme termor 

Infant 

Joint-tenant 

Lessee with license 

Life (tenant for) 

— Several lives • ; 

Occupant 

Particular tenant 

Recoveror . , 

Releasee • • . . 

Remainder man . • 

— His heir or grantee. 

Reversioner 

— His heir or grantee 

Surrenderor tiiking a new estate 



coZ. i. 272,395 

i. 286,S02r 

i. 30O 

i. 319, 390 

i. 298, 312 

i. 301 

i. 311 

i. 312 

' u 302,, 313 

i. 996 

u 304 

i. 292| 295 

i. 296, &c. 311 

i. 2d7> &c. 

i. 29-$ 

ibid, 

i. 288, &c. 







A person taking on a surrender by a particular te- 
nant and remainder man • •. i. 303 
— by coparpeners . * . . . . i, ibid, 
— by joint-tenants and tenants in common i. 304 
A person continuing the same estate , i. 292 
What lord may claim fines . i. 285 
— If not paid they belong to his executors i. 321 
Fine certain . . . . . i, 305 
— uncertain . .. . i k 306 
How proved whether, certain or uncertain i. ibid. 
How assessed , . . i. 307, 314, 316 
Several tenements must pay several fines i. 303,316 
When restricted apd when not . i. 308 
— According to the imprpved annual value u 316 
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Reasonable, and how shown to be so i. S07,&n. (r) 
Apportioned . . i. 29o', 312, 313 

When a fine is to be paid . i. 317 

Where . , • i. ibid. 

Demand • . • i. 318 

Refusal . . • . i. 307, 314-15 

Tender . • . i. 287, 317 

' How redovered v. . i. 319, &c. 

Vines — Of levying fines in a customary court ii. 39 

Pore-crop.' See Ton^ura prima. 

Forfeiture — nature of . . i. 324-5 

The cause of forfeiture must be a wrongful act 

i. 325. ii. 112 
What shall be the cause of forfeiture i. ibid. 

Crime; treason or felony . i. 325, 348 " 

— Outlawry . . . i. 326 

Alienation ;-r-as to bargain or sale . i. 327 

— Covenant • * . . i. 328 

—Feoffment . . . i. 326-7 

— Fine . •' . . i. 326 

— Lease . . . i. 326, 328 

---Recoyefy * . . • i. 329 

— Surrender in court ' . . i. 328 

Refusal df services i. 329, &c. ii. 177, 180, 184 
Non-admittante i. 234, 237, 330. ii. 96, &c. 

Non-payment of fine - i. 315, 317-18, 330-1 
Waste : . .1. 331, 333 

Tearing, &c. rolls . . i. 33S 

What shall be forfeited; waste, &c. in one tene- 
ment, that only shall be forfeited i. 334 
But if in part of one tenement, the whole of that te- 
nement shall be forfeited • i. 335 
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— In particular estate, shall be no forfeiture of the 
remainder or reversion voL i. 194, 237» 336 

Lease by license shall be forfeited by the acts of the 
lessee, hot not by those of the lessor i. 336 

So the estate of the copyholder shall not be for- 
feited by the acts of the lessee • i. 336 
Who may forfeit and who not— A person wrong- 
fully admitted . . i. 101, 337 
— Coparceners - . . i. 236 
Feme covert . ' . i. 338, -340 
Guardian . . i. 339* ii. 107 
Husband . i. 338, 340. ti. 107 
Infant . . . i. 337 
Joint-tenant • . • i. 340 
Lessee . . • i. 336 
Particular tenant, remainder man, and reversioner 

i. 194, 937, 336 
Surrenderee • . . i. 101 

Who shall take advantage of a forfeiture — The lord 
and not the king • . i. 340 

Not the copyholder in remainder i. 195, 197, 341 
Dominus pro tempore . • i. 342 

Heir . . . i. 344 

Coparceners , . • . i. 345 

jVlienee, &c. , , . . i, 344 

Lord in remainder • . j. 343 

Bishop, for acts done during the vacancy oi the see 

i. 344-5 
Grantee of the freehold , . , i. 342 

How to be taken advantage of . i. 345 

The lord must prove the cause of forfeiture i* 349 
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Forfeiture not favoured • vol. i. 349 

Relief in equity • . i. 352 

On forfeiture^ tbe copyhold becomes extinguished 

i. 360 

See Dispensation. 

Forfeiture and re-grant-^h bar of an entail i. 175 

Entry of, on the roll . • '• 176 

Formedon . . . . i. 156,158 

Plaint in the nature of . ii. 35 

' Tbe count must be on the gift of the copyholder^ 

and not on that of the lord • ii. 36 

If erroneous judgment be given, relief may be had 

in equity • • . ii. 38 

Forren — See Customs of Berkeley* 

Framfield manor in the county of Sussex, customs of. 

Append, No. VI. . *288, *304 

FreeiewcA— What . • ii. 68 

Claimable only by special custom ii. 72 

How it differs from dower at the common law 

ii. 73 
Does not attach till the death of the husband ii. ib. 
How it may be defeated • ii. 74 

No freebench of a trust . . ii. 79 

But the widow taking her freebench, shall take it 
subject to a trust . . ii. 82 

Claimable against the lord on escheat ii. 85 

— Granteeof the freehold . \u ib^ 

— Where the husband was not admitted i. 245 

— In case surrenderor or surrenderee die before ad- 
mittance . i. 103, 105. ii. 76 
Whole or part of the lands . ii. 87 



484 IND&i. 

[Th« £(■>■•% except iiii«rkcd thus*, refcr to the marginal pacing.] 

I 

—of the rent . . • voL ii. 87 

For life, vf'idoyvhood^ chaste viduity, &c. ii. 89 

-~-Is a continuation of the husband's- estate ii. 89 
Assignment . . ii. 36, n. (g) 90-1 

Admittance . . i. 272 

Fine . . •. . \. 990 

When the widow may or may not enter before ad- 
mittance . .' ii. 89,90 
Of whom the widow shall hold ii. 137, 152-3 
' She shall do suit . . * ' ii. 1^5 
FffeAo/d— Of premises held by copy is in the lord 

i. 44, 61, 193 
Grant of the freehold of estates by copy i. 18 

See Extinguishment and Enfranchisement. 
Pree-^uitors . . . i. 8, 9 

Not sworn between party and party without cus- 
tom . . . i. 10 
See Homage. 



G. 



Gates — Justice administered in the gate ii. 15^ 

Glassenbury manor in the county of Kent, custom of 

the dens of Tkornden, Iden, Lucion^ Swatlington^ 

and Badlington, Append. No. XVI. ♦ses, *369 

€rflfn/— Defined . . • i. 28 

Who may grant and who not — 

Bailiff , . . i. SO 

Committee of lunatic . i. 24, n. (»i) 
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A person having a couditional or defeasible interest 

toL I 96 
Deputy steward . • i. 99 

Disseisor • . i. 99> 75. 

Dpwrets . • . • •• i. 95, S8 

Ecclesiastic ; ; ; L 96 

Felon • . . i. 97 

Orantee of the freeboM of all the copyholds in A 



manor . . • i« 


18; ii. 8 


•■i-ofow 


i. 9rt 


Guardian - • ... 


i. 95 


Husband and wife . . ; 


i. 96 


Ideot . » 


i. 94 


Infaut 


i« ib. 


Joint-tenant . ^ 


L 96 


Lunatic 


i^ 94 


Outlaw 


i. 94, 97 


A person having a pacticular interest 


i. 95,98, 




39,45 


Though the latter, it is said, cannot grant 


in parcels 


« 

1. 


96, n. («) 


Person having an unlawful inti^reat 


i; 98, 75 


Steward  . i 


i. 29 


^-^deputy 


i. t&. 


^-^deputy's substitute % » 


i. ib. 


Who may be a grMtee 


h 30 


What may be granted - * 


i. 39 


Grant of waste lands 


i. 83 


*^-^ith assent of homage 


i. 35 


Lord not compellable to grant 


i. 43 


Grant out of court 


i. 30 


Vot. tti E B 
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In reversioD . . vol, i. S7, 30, 4f 

Must pursue the custom • i. 41, &c. 

— as to estate • . i* 46 

—services, &c. . . . i. 48 

Granl— covenant or agreement to grant by tenaiit for 
life, whether binding on the lord in remainder 

i. e^ n. S 

^-enfranchisement by grant of the freehold presumed 

after 90 years • • i. 365^ n. * 

t3raitel — custom for tenants to dig gravel and sand 

on the wastes ' • i. 333» n. (g) 

Form of a grant • i. 49, and sec 113 

'Guardiatt^in chivalry • • ii 99 

— in socage • ii* 100 

Of copyholds by custom • .. ii» ib. 

' — without • • ii. 101 

—-under the stat 12 Car. IL ii. IDS, 196 

—under the stat 9 Geo. cap^ 99. u 234, 319» 320. 

ii. 102 
Duties and power of • ; ii* 105 

Appointment of • • ii. 109 

Forfeiture of wardship ; ii. 107 

Revocation of 4 ; ii. 108 

Guardian shall not be admitted • i. S72 

•—shall not sit on the homage • ii. 106-8 

•^may have an action in the nature of an ejectione 
cuslodtiB . . ii. 109* n. (h) 

Grant by a guardianJord • i. 25 

Admission by • . i.25i^,ik(ft} 

'Surrender by ; • i. 74 
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H. 



voL\. 11^ 
i. ]98 



Habendum^^how construed ; 

—•after surrenderor's death 

Hackney. See Customs of Stepneys 

l/a//-^ju8tice administered in ; ii* 16 

Hallmote . . . 1. 8 

Hallward-^yMVxS of ft manor frequently so called 

ii, 18, n. (0 

Ham. See Customs of Berkeleij. 

Hemelhempsted manor, in tbe county of Hertford, cus- 
toms of, Append; No. XI Vi ♦364, ♦366 
Heriot — nature of . i ii. 126 
Derivation of the term ; ii. 127 
Whether originally gratuitous . ii* 130 
Military . . ii. 126,138-9 
Villein . . li. 128,138,199 
Custom . • • • . ii. 131, 145 
Service • . . ii. 133 



Suit ; 

Confounded with the relief 

Commuted for money 

^— best beast 

*— best inanimate good 

Sum certain in lieu of 

— ^>r best beast 

—if no beast 

No charge on the lands 

Prescription for 

KE 8 



i ii. 163 

ii. 128 

ii. 127 

ii. 129,138-9 

ii. 129, u. (ft), 138, 142 

; iii 143-4 

ii. 143 

ii. 143 

ii. 142 

ii. 134 



4% INDEX. 

frhe ftfiireft) tixliepk AtriEe^l thu»«^ rMtU tlM MiurglMl ^ftgSttgl 

Due on the incoming of a tenant t?o/. ii. 145, 11.(9) 

—on death . . . ii. 133 

—on the death of a tenant in fee-simple ii. 134, 

' 145, 157 

—on the death of a less estate • ii. 134, 15T 
Bankrupt See 9 Lord Raym. 1001. 

Cestuy que trust . . ii. 151 

Common (tenant in) . . ii. 140 

Corporation . . . ii* 155 

Curtesy (tenant by) . ii. 13t, 152 

Disseisee • . . ii. 146 

Dowress . . ii. 1ST, 152 
Feme covert . . • . ii. 151 

iHusband in the right of his wife ii. 26 

Interesse termini , • ii. 150 

Joint-tenant . . . ii. 147 

 

Mesne • • • ii. 146 

Parcener . . ' i ii. 148 

Particular tenant . • ii. 149 
Partial ititeregt (tenant of) created by act of tew 

ii. 134, 138, 156-8 

kemaindeNtndh . 4 ' • ii. 149 

keversioner • . ii. 149,158 

Sole tenant • • • ii. 148 

Stranger . . , ii. 140 

Surrenderor . * ii.^l47 

Widow . . ii. 137, 152 

On alienation • • ii. 133, 155 

^— of a particular intet*est • ii. 156-8 

—of part of the tends . ii. 159 

Multiplication of ., * ii. 159 



INDEX, ' 4fft. 

tT)MiftfiiN% •Mipt iiMurli«4 ikm*, refor ia tb«.i^jirs$ii«I faiiffmp] 

Seveial tenements • • voL ii. 155 

Extinction of . • ii. 160» 162 

Tbe property in the beast or gCKxl becomes imme- 
diately vested ir\ tbe lord on the death or aliena- 
tion of the tenant « ii. 162 
Who may, therefore, seis^ it • ^ ii. ibid* 
-rOr bring his action • • i'u ibid. 
•*--or file his bill for a discovery ii. 162, n. (b) 
•-^-or distraih • • i'u 167 
Alienation by the tenant of his chattels to defraud 
the lord of his heriot . ii. 141, 168. 
Jlinton* See Customs vf Berkehy^ 



JIamage and Homagers 


• 


i. 10,11,973 


Curtesy (tenant by) 




i. 273. ii. 71, 137 


Feme covert 




i. 273 


' Feme sole • . 




i. 275 


Guardian 


• 


ii..l06 


Heir before admittance 




i. 246. ii. 176 


Husband 


• 


i. 279 


Villein 


• 


i. 11. ii. 4, 6 


W idow 


• 


i. 274-5. ii. &} 


r-sliall be made but once 




i. 267 


Honour 


• 


- i. 7 


Hurst. See Customs of Berkeley^ 




flusband and fFi/e— grant by 




i- 26 


Surrender 




i. 63 


Admittance 


. 


i. 265, 272 


Fisne 




i. 300 


Forfeiture 


• 


i. 338 


Surrender by husband alone 


nodiscoDtinuaAce of tb^ 


wife's estate 




i. 6o, OP 



4aO INDEX. 

[The Itgnff mept mKAatd fliaa*, refer ^Iht nmpad pafhig.) 

Hiisbaiid cannot grant to his wife - voL i. 31 

But mav surrender to ber use i. 65 

He cannot make an attorney to surrender the wife'9 
lands • i. 66 

He shall do the services i. 973. ii. 107 

Seisin in right of marriage i. 97^» &c. 300. 

ii. 107, 151-2 
If feme seignioress marry a copyholder, the copy- 
hold shall be suspended • i. 358, 359 



I. and J. 

Idetu See Glassenbury. 

Implication — in a surrender . i. 115 

Admission by • .1. IQl, 268 

Surrender by • • i. 58 

Inchsure — ^forfeiture by reason of i. 333 

Jmftclmeiit— by the copyholder, on the entry of the 
lord • • . i. 45 

Jii/ant— admittance of i. 234, 272. ii. 102 

Fine . . i. 319, 320 

Forfeiture by • i. 234, 337. ii. 98 

— ^grant . . . i. 24 

— surrender • i. 63^ & n. (p) 

Cannot make an attorney • i. 65*6 

except as to admission .. i. 234-5 

Shall not do suit • . ii. 175 

Infant en ventre sa in^e-:7Descent to, of Borough-- 
English lands » • ii. 64 



INDEX. 4a^ 

[The fiynref, except marked Ihas *, refer to tbu^ maigiiial iieging.] 

fnfunciiow— by lord in remaioder to stay tbefetUing of 

timber, under the license of the particular lord 

9oh ii. 114 

Jwe^irtttre-T-origin ofthe term . *i..260 

Jfoint-tenants^-rhov^ created • i. 110 

Admisgion of . , i* S7S, 977 

Fine . . . i. 998, 804 

Forfeiture by . . i, 840 

Grant . • . i.:$6 

Partition , / , ii. 194^ n. (e) 

Release ' . • • i. 61 

Suit . . . ii. 17fi 

Surrender . • . i. 61, 65, 126 

If one joint-tenant o£ a copyhold purchase the ma<* 

nor, it shall bean ^xtin^^uishment ofthewhol^ 

i. 356 

Jointure-r^Of copyhpld land9 • ii* 7B, 194 

fji^tice— Administration of under the feudal laws, 

i. 1-7-8 
See Courts, 



K. 



Ki;jg— The representative of society i. 4, ii. 1, 197 
Cannot be a copyholder . i. 31. ii. 176 



L. 



Xam&e^A manor in tbecountyof Surry, note respect- 
ing customs of. Append. No. XVII. *S70 
^ea^e-r-for years of a copyhold by license i. S4S-3, 

301. ii. 37, 113, 121, 122 



I" .-" If ' 



INBBX. 



— for a year before admittance • vol, i. £44, 94T 

Lease as a cause of forfieiture u 326-7, 396, 838-9 
See License. 

heet^ . . . ii. 3 

licewe to aliene — . i. %7, »• (<r) 3^9 

-«to demise • • i. 301* ii. Ill 

What lord may grant a license . ii* 111 

—steward . • ii. 117, and ». (o) 

-«on condition • • • ii. 119 

<-^^nted to a tenant in tail to lease ii» 190 

Forms of license • . ii. 191 

Life, tenant /or^— Custom to name his successor 

i. 43, n. (&} 
—on payment of a certain Bne • i. 90S, 311 
Xiiiiitlatiojr*-Plaint8 within the statutes d ii. 37 

But not an action for a fine • . i. 321 

Lorcl--the representative of bis clan i. 4. iu 1, 197 
Holding in capite • . i. 6 

Mesne • . • . i. ib. 

Possessed of the judicial and military power i. 8 

ii. 1, &c^ 

— and may hold his own customary-court ii. 29 

— in which he is judge • i. 11, 949. ii. 23 

— and chancellor . . i. 90. ii. 24 

Cannot hold of himself . . i. 30,980 

— ^nor be admitted . . i^ 280 

What lord may admit . • i. 954-5 

 may grant . i. 24, 98 

 '■ " ' ' may take a surrender , i« <$7» 74 

 may dispense i. 349, 35a U. )19, 11^ 

fAtcUn. Seb Glassembnr^ 
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(TlM tgwmi, cacqit MwfcaJ ikni •> wftr «» tfw WM g i irt Hgtf-l 



M. 



s 



^fandamus — ^To bold a court . »o/« ii. 19 

— 4o compel admiBsion • i. 51-1?, 940, 244 

Jlfe^or— Origin of • i. 6, &c. ii. 19T-8 

Etymology of the term . . i. 7 

fnu9t have a court and suitors • i. 8 

Manor in reputation and in gross • i. €1, S8 
Creation of . . i. 12 

Whether it can be granted by topy . i. 39 

Division of manors . . i. 16, 21 

Separation of the customary part from the free i. 18 
Suspension of a manor • . i* 21 

Destruction of . • . i. ib, 

^anorhood — . • •* i. 8, n. (^) 

ftSarden al. Mawardine manor in the county of Here- 
ford, customs of, as to descent, &c. Append* No. 
XV. ... ♦367 

Marl — copyholder may dig for marl without a special 
custom • . • . i. 333 

Mayfield manor in the county of Sussex, customs of. 
Append. No. V. . . ^915, *e87 

Mespte lords — . • . u 6 

Mines — copyholder cannot dig for mines without a 
special custom . . . i. 333 

Lord cannot open or search for mines on the copy- 
holder's lands without a special custom i. 45, n. * 
Pift'erence between opening mines and working 
pines already opened • • i. i6. 



4M INDEX. 

[The Afw«s» iaBOB^.wm^i^ |b«9 *» v«ier to ih£ BMrfcia*! iMffH*! 

Custom for the lord working mines on the freehold 
lands, to lay the rubbish, &c. on the lands of the 
customary tenant, void • vol. i. 45 

Minute-book — , . . ii. 30, 43 

Monstraverunt — • • , iL 17S 

Moote-Hill — • , • ii. 11 

Mortdauncestef'^pitiiut in (he nature of sii* 35, 36, 

n. ig) 
Jlfiw^fgage— Of copyholds . i. 116, &c. 

Mor^Tiuztft— -copyholds within the statute of ii« 192 

Munera — I • . i. S3 



N. 



Nightm.'COurt held in the . • iL 91 

Notice^-^oi holding a court . • - ii. 28 

Navel dissemnr^ . . . ii. 3^ 



o. 



Oa</i— Of fealty . . . , i, 965 

—of the homage to present, &c. . ii. 33 

Quaker relieved in case of his refusal to take th^ 

oath . . i, 353. ii. 34, n. (d) 

Occupant — of copyholds i. 309-3. ii. 106 

Fine on admission of • . i.'313 



INDEX. 436 

(Tbe ftfafeti exeepfi narked ^^t,*y wfer t« Hke nuvftoal [ptcini^*] 



P. 



Palace-^ . . . i?o/. ii, 18 

Parcefters-rrof their holding courts , ii. 6 

See Coparceners. 

Pardon — The king*8 pardon for felony does not purge' 

the forfeiture 8S to the lord ^ i« 348 

Parling*Hills . . • ii. 11 

Paro/— Will of copyholds by . i. 130 

Partition — By copyholders . ii/ 194, n. (e) 

Paynswicke manor in the county of Glducester, certain 

customs of, Append. No. XIIT. ♦SSS, ♦SOS 

Peer^— trial by . . . i. 9. ii. 5 

Per — in the Per , > • ii. 86 

Petition — to the lord as chancellor • ii. 24, 48 

Place — Manor-house so called . ii. 18 

Plaint — Copyholder must sue in the customary-conrt 

by plaint • • . • ii. 34 

Tenant to the plaint i. 162, 169, 193, 209, 246 

Porch — Church-porch, plaints heard and determined 

in . . . ii. 16, & n. (g) 

Porte-^PUz de la parte ^ . ii. 15, 16 

Possessio fratris-^The entry of the copyholder shall 

cause a powewio/raim in the lord . i. 46 

— Of a copyhold before admission • i. 244 

Post — Plaint in the nature of a writ of entry in the post 

; . . . . ii. 36, n. (g) 

Prescription — For an heriot . ji. 134 

JP^we«<menf— Of ti surrender' . i. 9 



496 INDEX. 

[The ^^mf^ eMcpt im»%«4 tli«t*, Hin to ih9 wfiiMl psffipf -1 



Of forfeiture, &C. • voL\. 346. ii. 42 

Primer seisin — . . . i. 23f 

Proclamation — For the heir to claim i. 231, &c. 

ii. 43 

J 

—Surrenderee . , i. 937 

How made • • • i. 236. ii. 49 

When of necessity . . i. ibid. 

When not . » . i. 239 

Mot to bind infants, &c. i. 234, &c. ii. 98 



Q. 



Qua/rer— Relieved in case of an oath i. 266^ 355 

ii. 34, n. (d) 
Quia emptor es — stat. of . • j*. 12 

Did not extend to tenants in capite • i. ib. 

Nor to the king as to lands held of him ut de corona 

i. 14 

Alit*. if held utdehonore . • i. ib. 

Is confined to alienations in fee-simple i. 13 

A^iight have been dispensed -with i. 14 

Quousque-^Se'izixre quousque • i. 234. ii. 97 



R. 



Recovery — a bar of an entail of copyholds i. 159, 161 
Manner of suffering it . • . '* i. liW 

Entry on the roll . . i. 168 

How reversed . . i. 162, n. (») 



INDEX. 497 

Custom to restrain a recovery oot good voL i. 162 
Recovery in value < i. lOT* n* (I) 

Equitable recovery . . i. 180 

Descent of the acquired fee . i. 16*2, n. (i) 

Recovery in the manor court by tenant for life no 
forfeiture • . ^ u 330 

Relation — admittance sball relate to the time of sur- 
render . . .1. 103* 198 
—to the bargain and sale of a bankrupt's estate 

L 105 

Release — of right by a copyholder . i. 61 

Of condition . . i. 61, 120 

Equity of redemption • • i« 120 

Executory interest, &c. • i. 212 

Release — Enfranchisement by • i. 366 

Relief— . • . i. 231 

Differed frojm the heriot • ii. 128 

Relinquishment. See EccUnguishmenL 

Remainder — may be limited of copyholds i. 192 

Contingent . i. 192, && 210, &c. 

How to be limited . . i. 197, 341^ 342 

When to fall into possession u 197, 341-2, 358 

Admission to . i. 196, 276, 296 

Fine . . • i. 296-8 

Surrender . • • • i« 58 

Contingent, how transferred • i. 210-12 

Not extinguished by the acts of the particular te> 
naot . . • i. 357-8 

Grant in . • • i. 37, 47 

Descent of, in copyhold land . ii. 63 

jRe»^5— Not graritable by copy . i. 32, 62 



tSB INDEt; 

[TIm ifWKf , «xetpt nwlKd ttam*, refer l» Ihe tnurgicat t»t|^g.] 

Nor can they be surrendered • vol, i. 6^ 

Descent of, when issuing out of copyhold ii. 63 

Seb FreebencK 
Rents of a^me . • ^ ii* 181 

How recoverable by the lord . ii. 180 

Requisition-^io hold a court • ii> ^ 

l{«oer^2'an-— of copyhold laud, descent of ii. 6B 

grant in . . i. 37, 39, 47 

A reversion is theiOld estate . i. 58,59 

Admittance to . . i. 271, 287-8 

Fine . . • i. 287-8 

Surrender . ♦. . i. 58 

Aeoooa<2on— of wardship • . ii. 108 

Of a surrender . . i. 86-7, 94, 104 

— to will, by the marriage of a/fme . • i. 65 

Richmond manor in the county of Surry, note respect- 
ing custom of, Append. No. XVII. *370 

Right — release of, by the copyholder . i. 61 

—by the lord • . i. 3(56 

Rolls — non entry in • . ii. 43-4 

— lost • • . ii. 44 

— may be amended • i. 89. ii. 45 

Inspection and production of • \u 45 

Evidence, prma/ac/e . . ii. 47 

— ^but are no estoppel . i. 89, 90. ii. 45 

Tearing or forging them, a cause of forfeiture i. 3S3. 

11. 47 

fiunemede^origin of the name • ii. 12, & n. [u) 
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tXh* fi{iirM, «aM^ maikcd thiu •, i«fiir (« tkc aMrgiaal {MfiBf.] 



s. 



Sadburg — See Customs of Weardale. 

Sage^^-S^E Customs of Berkeley* 

Sand — See Gravel, 

SeisiU'^primer . . vol. i. 932. ii« 96 

Given to the copyholder • i. 259-60 

By the rod» &c. . • i. 260 

Seizure — of an heriot . • ii. 162, &c. 

Sequels in right^^ • • • i. 109 

Semce^— -Villein • . . . u 6 

Corporal • . • • ii. 184 

Grant and extinguishment of . i. 21-£ 

Reservation of in a grant • i. AS, 281-2 

None can be reserved on an enfranchisement i. 367 
See Forfeiture — Heriot — Rent'-'Suit, per tot, 

Sibi 4r Suis .... i. 109 

Slimbridge. — See Customs of Berkeley. 

Stanhope. — See Customs of Weardale. 

Statutes — of their application to copyholds ii. 185 
Magna Carta • , . i. 9« n. (m) 

— of Merton . . . ii. 91, 106, 188-9 

De donis . . i. 147, &c. 152, &c. 

Quiaemptores ... • i* 12 

De prerogativja regis . • i. ib* 

34. £d. IIL c 1 5. • • • u ib. 

7 Hen. VIII. c. 4. . ii. 168, n. (y) 

21 Hen. VIIL c. 19. . . ii- 168, n. (y) 

Of usea , . i. 100, 185, n* (or) 328 



r 



UO INDEX. 

[Tlie ig«w% HLiyl ■■HMd flmg*, wiMri»tl»KiiMyp<l iin inJ 
Se Hen. VIII. c. S. ro/, ii. 106, l«8-g 

 c, S8. . ii. 36, 189, 194 

c. 34. . • i. 120 

 — — c. 37. . . iu 182, 159 



Of wills . . 4 t. IS?; 190 

13£/iz. c. 5. . . . ii'l69 

■m 

Of limitations . i. 391, 34S, n. (o> h» 37 

19 Car. II. c. «4. . . • H. lOS 

8 il^Tf. c. 14. s. 6, 7. • • ti* *168 

9 Geo. c. 29. i. 6&, n. (/) 234, ^65^ S19, 320. 

ii. 102 

4 Geo. II. c. 28. s. 5. . . ii. 181-d 

11 Geo, II. c. 19. . ii. 1«8, iv (y) 

See further . • ii« t89'« &c. 

Stepney al. Stebunheath^ and Hackney manors in the 

county of Middlesex, custoiDfi of, Append. No. 

VIII. .... ♦3«li*S40 

Steward — how retained . i. 29, 63, 77. ii. 25 

Joint stewards • • ti.' 27 

Admission by . i. 249, 259, %b5^ ii. 26 

Grant . i. 29, da ii itT 

License • • ii. 117, ^»i(^ 

Surrender • • i« 6^i 77 

May take the examination of ?i feme copert h ib. 

ITnder-steward . i. 29, 3(K ii. 28 

His substitute . . i. 99* ii.^'2S 

Sfy^e—of the court . » ifc 30 

Stone Quarry — copyholder cannot open a new one 

without a special custom • i. 333^ lu * 

Suit of court'' • « . i. 8; ii«4,ftc# 

Who f hall do suit in the customary court it. 4, 173 



J 
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^rhe ligurei, except mioked thin*, refer to tlie margfual paging.] 

Cdparcener^ , . voLiU 178-9 

Comnibn (tenantB in) • ii. 17d-0 

Corporation • • . ii. 176 

Curtesy (tenant by) i. dTJ. ii. 71, 175 

Dowress • . i. £75. ii. 6d, 175 

pemi sole . i. 37*, n- {m). ii. 69, 174 

H6ir, befote admittance, i. 246. ii. 176 

Hasband • . i. 273. ii. 107, 176 

Infant . . • ii. 176 

Joint-tenant • , ' ii. 176-9 

King (the) . . i. Sj. ii, X76 

^es^^e,- by license, . . ii. 174 

ParticuWr tenant . . iL 173 

]^t not by attorney . ii. 106, 177 

Nor guardian • , ii. 106 

Anierctament for denial of sgit • ii. 177 

Distrefls . , . ii. 177 

Forfeiture . , i. 330. ii. SS, 177 

Compounding of . . , ii. 178 

See Courts; 
(ffttfior^-'-caUed . , , ii. 33 

Surrtnder^Xi'aiwxtoi • i, 49, 50, 99 

Defined ^ , • i. 53 

How made • • . i. 52 

JjoxA cannot help receiving it i. t5. n. (n) 

Entry of ^ • • i. 52 

Who may take a' surreud6i*^baiKff i. 68, 77 

DeiHity 8te?ward . . i. 63, 77 

His substitute . . i. 77 

Bisteisor . • . . i. 75, 

Lord . . . i. 67, 74 

Toi.II. FF 



 ■•■*■ 



4ia ^^nWi 

[jriK^ igWIr «WP>. ffwW tiiUP *. ftki f» the i^pui9«} j»f ii^ 

, Steward .  . t(rf. i. 63. 67.j Jfft 

, T^iafits . / i. 63,68,78.2451 

, r-rto whose use it may be made or not ...,"" 

. Corporation . . , . *• 3t,^S49- 

Husband or wife . • . i. 65 

Infant en ventre sa mere . i* 1^^ 4^c. 

. J[oint«ten9nt . , . , ^ iy65 

The king , . . . i- 31 

The lord - . • K«2 

The reward . . • i.. 77 

. Tp such use as the lord or !• S. shall na^ie 

i. 107,&M.(0 
To die use of a will, ^se Surrender to WilL 
No use expressed * u, ^2^109 

Resulting . . . , i. »^ 

Part undisposed of . i. 0o,}22 

► Who may surrender . . i. pSt &c. 

What may be surrendered and what may not 

: i, <&§, 60 
Ccqpybolder may surrender a part of his interest or 
part of the lands . •. . i. ^8^u»,t 

Surrender by attorney . i. 6a,.&.c,4J[, 78 

. Surrender in court . . . .jy 73 

Out of court . • i. j74, 7&77 

Certified . • ^ . . . x i- ^^ 

Presented . ' . . , i. 3S, &c- 

Surrender how construed i, 99, lOS^ 400, H2 

To A. generally, he shall take an estate foi; life 

Limitation, by what wordp , ... L/108 

Description of surrenderee . m4^: 



*."•• 



iNlfifeii 
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ifrW figu^b, cxcepl inaAM thu •;.'ni^^ifli)<M(|iatti«i[^.g'^ 

Uncertainty thereioi bow to be helped ifeft i, W7> 

Repugnant clause . *. '''i/116 

Whether it can operate infuturo • i^ 115, iW 

—or on condition . . . ii fl6 

Passes no estate to the lord -. i^'ib. 

Nor shall it pasis more than will satisfy the iiibes 
declared . ' *. . i'9,4 

Nor shall it operate by wrong i. 59, 98; 99 

Nor as an Estoppel . i. 6d,'n,'(jf>, 910-11 

' Surrender by iihplication ' • . i. 58 

Implication in ^ surrender ; i. 115 

Surrenderee is in by the surrenderor i. 90, 106, 983 
What he may do before adttiittance ' i. 59, 60, 

' WX), 101 

Dying before admittance i* 103 

Does not take strictly as cestuy que use u 99, ill» 

900,901 
Sutreoderor continues tenant to the lord till the 
admittance; of the surrenderee i. 60,86,94,100 
iSurrender to will • • . i. 191 

Custom to restrain it, not good ; Lib. 

When necessary or not u 191, 911, 945 

By Stat. 55 of his present majesty, cap. 199, dispo- 
sitions of copyhold estates by will are now made 
effectual without previous surrender to the udeia 
thereof. See Note at the end of the Editor* s pre- 
face • . . . . i. viii 
After purchased lands shall not pass • i. 196 
Accession of the legal fee : i, 1^4 
Supplied, or not, in who$e favour 
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rf^^tpmhfmftmMm^Stttfffk 


! tKiRKFif MfiiM 


Uroti^T m 




vol. u ipt 


Chiljl . . ^ 


• 


i. iss 


.Couftin • • * 


• 


i.-W9 

1 » 


^ Cripditor^ • • . 


• 


. i- •*• 


Grandchild 


• 


u 136 


w 

Natural child 


• 


i. 138 


JJ«phe^ • , 


» 


i. 139 


.Volunteers 


• 


i. t&. 


Wife 


• 


i. 138 


Supplied ^ to a limited interest 


• 


i. 140 


> Af to remainders 


• 


i..l41 


^y reason of incapacity in t^^ tejBtsttor 


to WJffiefsr 


- 




i. MS 


j{^ put to electioq 


• 


i- 149 


Surreqder presumed 


• 


i. 144 


4gain8t whom supplied 


• 


i. m,l4S 


See Will. 

• 1 . . 


• 




$^g[itns\on — of a manor 


• 


i. 21 


pf tijie copyhold 


• 


i, 358 


Of a sj^ei}der 


; 


• V 1S6 


SwfiUingtoni See Glassenburyi 




 



Xcffinton Deanc manor, in the coypj:y of Sonaerset, ex* 
tract from a customary thereof, Appeqd. No. XII. 

♦3«) *36I 
Tai/— (tenant in) lease of, by license Ji. IW 

See £ntaz75. 
Teffan^j'i-surrender into the hands of i. 63^68 

78,«4f 



wirj' 7*1. V -tf.i 



tenier-^f fine . no/, i. 9S7, 317 

Tenures in capite. Sbe Capiie, tenants in, 

A person cannot be both tenant and lord i. 30, 3fiO 

Donee in tail or for life of freehold shall hold of 

the donor or grantor i. Idd. ii. 135-6, 150» 

158, 156 

^/il. of copyholds i. 155. ii. 163, 1?3«4 

Difference as to tenure between acts pf law and acts 

of the party . . ii. 136 

Of whom the widow taking her dower or ffeebench 

«hall hold . ii. 137, lMk3 

Tenant by the curtesy . iu 137 

Tenure changed by release . i. 366-7 

Surrenderor continues tenant to the lord till the 

admission of the surrepderee i. 60, 6S, 101 

l)isseisee . . i. 61-9 

Sjce Enfranchisement and ExtiuguishiMnk 

« 

Thombury — manor in the county of Gloucester, cus- 
toms of, as confirmed by stat. 95 Car. 9. Appends 
' No. IV. . . ii. *«64, %4 

• Thomden, See Glassenhury. ' 

TifTift^*— copyholder of inheritance cannot fell tim- 
ber without a special custom, except for botes 

i. 839 
—custom that tenant for life may fell, bad i. 339 

. n. (6) 
-r-rights of the lord with regard thereto ibid, 

—lord and tenant may by custom have a joint in- 
terest in trees . . ibid, 
Li<:en8e to fell. See voi. '\u ch. v. 
Form of . . . ii. 183 



4» INDfiJC. 



TilAe»^iBatiible by copy . ' • '^(rf<*.'3^ 

2b«i»l^a prima. Or fore-^crop, grahtable by copy *••' * 

Tre^poMts-^-hy oopybotder agaiii^ tbe Imifcft wvoligful 

entry • • • i. 45 

By a surrenderor for non-admission of bis surren-^ 

deree : . . • i. 241 

By tbe tenant against tbe lord for seizing a bea^t 

when no heriot is due . ii. IQt 

Trial— by battle . ,1-9 

By peers ' . ' . . i. ib. 

Trover — lord may bring trovef for an heriot esloigned 

ii. 162 

' So it lies for an estray before seizure ii. 162, n.(o) 

So the tenant may bring trover if tbe lord seize 

wbeA no heriot is due • ii. 167 

Trust — copy holds subject to trusts i. 1509 212. 

ii. 82, 83 
. Descent of « . ii. 62 

Not subject to freebench . ii. 79' 

Aliter as to curtesy • ii. 80 

Commensurate with the legal estate ii. 84 

Defclaratlon of Trust i. 184,186,213 

—in case of a charity . i. 213 

Implied . . . i; 214 

Rebutted . . ' i. ib. 

Resulting . . u 215 

Of an estate po»r at«^*ci?/e . u ib. 

Executed and executory . i. i6. 

Trust ©fa copyhold entailed . l. 159 

Lord taking by escheat, not subject to trust U 216 




INDEX. 40 

Admission of a trustee » ool. u .970, S9S 

Fine . . . • i. «<^» 

Turjr^hovf far the rights of a copyholder may ex- 

. tend wttb regard to digging turf i. d^yb q. (ft) 



U. & V. 



•1 



J^aca/ion-^-of a surrender . . . i, Il7/»fcc. 
tJbury Prebend, See Yetminster^ prima. 
Villeinage . . i. 6. ll^9Q.,)b30 

IJndertoood — ^grantable by copy . . . i!c3> 

i7^e-*Hsurrenderee does not take strictly as cestuy que 
use . i. 99, lll,aOO..S01 

Copyholds are not within the statute of ijises f 

i. 100, 185, n. («)» 329 



w. 



Walsingham. See Customs of Wear dale. 
ITflite— as the cause of forfeiture i. 101, ^nd.n. (o) 

331, 338, 339,340, 343, 344,351, 359 
Fbr waste by a copyholder, the lord is confined to 
his leg(f,l remedy i. 333, n. (A), 349,n.(c) 

Waste-lands . • • . i« 6 

Whether grantable by copy . i»3S 

Weardale manor, in the cpunty of Durhan9» custottis 
^ of. Append. No. III. . •947, *963 

Will-'^of copyholds operates as the execution of a 
power . i. 198, 131. (See 1.90.) 

And therefore if the appointee die before the testa- 
tor the devise will lapse . 1.190 



INDEX. 



It ofimot operate oa wbat it Mt fcrrendered 

voL h ie6 
Nor on after parcfaned lands i. IS0-7 

Repabiication i. 127 

Will OMMie previously toaarrender u 128 

By Stat. 65 of bis present majesty, cap. 19$. dispo- 
sitions of copy bold estates by will are now made 
effectual without previous surrender to the uses 
ttf^reof. See Note at the end of the Editor's Pre- 
face . .. I. p, vin 
Iftcft within the statutes of wills i. 19^, ld6 
What sufficient to pass a copyhold i. 1^ 
IJnattestedl • i. ih. 
Ay faorol i. lia 
Will of customary lands . i. 131 
Of an equity . i. 131, fill 
Cieneral devise including copyholds i. 139 
Sss Swrremier to will. 
Wmemhoe manor in the county of Essex, custom of. 
Append. No. XVIL . . *37Q 
1¥Mon > « 



Y. 



Yetmmster prima^ otherwise Vbury Prebend in the 
county of Dorset, customs of. Append. No. II. 



Index 



TO THE 



PORMS OR PRECEDENTS 



m BOTH VOLUMES- 



^^. B. The Figure refef to th« marginal paging. 



JicKNOWLEDGMENT of payment of mdrtgagfe 
money, in court, ^ vol. u tld 

Out of court - - ib. 

Certified - • ib. 

Admission— hxm bf, i. $39. & itee 959. 260, & 173*4 

Out of court . . i, 951 

i^pearanee-^efault, of recorded, - ^ i; 233 

i^ttorney-^power of, to surrendet copyholds i. 68 

Surrender by . - " - i. tl 

Bargmn and sale^^-^f the freehold for the purpose of 

enfranchisement - i. 369 

Coffdz^ion-^surrender oii ^ i. 116 

Covenant-— to surrender copyholds, with declaration 

of trusts, on marriage, &c. - . i. 18$ 

In a lease of copyholds by license ii. 192 

Ot>»r^-^requisition to the steward to hold a court 



Notice 
Style of 
Vui. II. 



ii. 90 
ii. 99 
li. SI 



«4 



tf0 INDEX. 



[Tli^ ifiHM rtte to tbe vttfimft pafMf.1 

'Deatk-^9, teotat, presented - toi^ k €98 

Declaratiofh-'^f trusts of copyholds i. 183 

Demise — ^license to • - ii. }Sl 

En^r&nchisemeut^'-^eed of - . u BSO 

Enktils — See Forfeiture and Regrant'^^Recwents. 
Aftfty— oath of - . i. €65 

Furfeiture and Regrani'^Tk (ader to bar an eitail 

i. 176 



'Orani — ^form of 


- 


i. 49 


Gtftirdta»— appointment of, in court. 


ii. 1€6 


Revocation of appointment 


- 


ii. 108 


Heirs — proclamation for the heir to claim 


i. SSI 


See €36. 




%■ 


IfonM^du-oatb of 


- 


ii. S3 


lAcense^Xo demise, in court. 


« » 


ii. Mi 


Out of court 


« 


ii. ie« 


To fell timber 


• 


ii. 19S 


jLea^e— covenants in a lease by 


license 


ii. 192 


Jllarr<£tge---declaration of trusts 


I, &c, by way 


of s^tle- 


ment 


- 


i. 1«« 


• 

3for^jrage— conditional surrender by way of i 


BiortgBgc 


• 




f. 116 


Acknowledgment, in cOurt, < 


Df satisfaction 


i. 118 


Out of court 


- 


•ib. 


Certified 


- 


ib. 


Warrant to vacate 


fc m 


i. 119 


Notice^'^-of holding a court 


- 


ii.-S9 


Oathr^r fealty 


^  


i. 9S& 


Of homage 


- 


n. S5 


FetUians 


- 


ii. 40' 


P/flfel— Form of 


m 


ii. 95 



■.. .• ■,..,,'•■-' 



friw. igortft reler t» th« BMfiiiMd 'jpiigii^^ 

P^seniment'^of the. death of a tentiiCi &;<;« ^vol. 1^^^ 

See ii.4«* ^ ^^ •- 

Of a surrender .-* • k 68 

— on its being certiiietl by tlvo tenants who t&dc it 

out of court - ■* ibid. 

— that mortgage money has been paid u il$ 

ProclmnatitM'^for the heir to^ciaira: u 938*^ Seew Sd6 

-'—for the vouchee to appear after imparlance, &c. 

i. 118 

Rtcoffery — manner of suflTering - i. 16t 

Form of - - - i. S68 

Ue^uisition-^to the steward to hoid a court ii. M 

Return — of a warrant to seize by the bailiff i« 938 and 

see i. ITS 
lC««oca/2on-— of the appointment of guardian iL 108 
Seize — warrant to - i. S87 

Seisifh^pTecept to give, and return enl:ered i. 17S 
iSly/e— of the court - ii; ,Si 

SurreftdeT'^OTm of, in court i; 5%^ 73, 174 



•^-out of court 


m » 


i. 71 


*r^by attorney 


 m -4^ 


4k 


. Entry on the roll 


- 


i. 72 


' —conditional 




i. 116 


•*-to will 


• 


i. 1S2 


Covenant to surrender copyholds, &c. 


1. 1S« 


See Attorney-^Presentment* 




Timber — License to fell 


.•H — 


ii. ISd 


7Vi»9i5^-beclaration of 


» 


u 184 


Vacate — Warrant to 


- 


i. IW 


Warrant — to seize 


- 


i. sa7 


•*-to give seisin 


- 


: i. 17? 


—to vacate 


«» m 

« 


i. 119 


THE 


END. 
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